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CURRENT TOPICS. 


In England v. Walker, recently decided by 
the Supreme Court of Tennessee, it was held 
that the officers of the court and witnesses, 
being interested in the costs of a suit, may be 
heard to object to a compromise decree which 
would deprive them of judgment against a 
solvent party for such costs. Turney, J., 
delivered a brief opinion as follows: ‘‘ In an 
action of replevin, Walker recovered judg- 
ment against England, the plaintiff, for 
$474.75, and costs of suit, amounting to 
about $800. England filed his bill to enjoin 
its collection. The parties entered into a 
written agreement of compromise of the 
chancery suit, in which Walker agreed to a 
decree as prayed for, that his judgment was 
fraudulent, and that he would pay all costs at 
law and in chancery. The officers and wit- 
ness interested in the cause, filed what is 
called an affidavit and petition, in which they 
allege Walker is utterly insolvent and worth- 
less, and that he and England fraudulently 
confederated to enter into the pretended 
compromise for the purpose of cheating and 
defrauding them of the costs, to which they 
are respectively entitled, and for which there is 
judgment against England, a solvent man, and 
asking to be made parties to the suit in chan- 
cery, with leave to contest the compromise, 
so far as their costs are concerned. The 
Chancellor allowed the petition to be filed, 
and refused a decree upon the basis of the 
compromise. His ruling was correct. The 
parties petitioning are alone interested in the 
costs, and it was for their benefit the judgment 
therefor was rendered. While the paper filed 
is denominated an affidavit, it is in substance 
an original bill stating clearly and distinctly 
the facts, which, if proven, will entitle the 
parties filing it to the relief sought, witha 
prayer for specific and general relief. It can 
make no difference that costs are mere inci- 
dents to suits. In this, parties can and do 
have as substantial and fixed rights as any 
other character of funds or property, and a 
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court of equity will interfere to protect par- 
ties entitled to them against fraud.’’ 





In Gilbert v. Gaugar, 10 Ch. L. N. 340, just 
decided by the United States Circuit Court for 
the Northern District of Illinois, it was held 
that the statute of Illinois as to gambling in 
grain, which says ‘‘Who.oever cntracts to have 
or give to himself or another the option to sell 
or buy at a future time any grain, * * * 
shallbefined * * * and all contracts made 
in violation of this section shall be considered 
gambling contracts, and shall be void,’’ does 
not prohibit sales of grain for future delivery 
where the only option is as to the time of de- 
livery within certain limits, and that if, by 
reason of an adverse market, customers direct 
their brokers to settle with purchasers before 
the maturity of the contract, they are liable 
for the differences paid by the brokers in their 
behalf as well as for commissions. The in- 
tent of the statute is to prohibit ‘‘ puts’’ and 
** calls ’’ only. Wolcott v. Heath, 78 Ill. 433 ; 
Pixley v. Boynton, 79 Ill. 351; Logan v. 
Musick, 81 Ill. 415; Corbett v. Underwood, 
83 Ill. 324; Ex parte Young, 6 Biss. 53 ; Rum- 
sey v. Berry, 65 Me. 570. ‘‘ Lyon v. Culbert- 
son, 83 Ill. 33, 5 Cent. L. J. 401, and Pickering 
v. Cease, 79 Ill. 328 would seem at first,’’ 
says BLopeert, J., “ to hold a different doc- 
trine. But a careful examination of those 
cases shows that the court proceeded upon the 
fact found that neither party expected, at the 
time the contracts were made, to deliver any 
wheat, but only to adjust or settle differences. 
These two cases also differ from this in other 
important features. In both those cases the 
suits were directly between the parties to the 
contracts, and the court held them to be 
gaming contracts, because it was found as a 
fact that neither party intended to sell or buy 
the wheat, but only to speculate in differences, 
transactions which the court held were con- 
trary to public policy, and therefore void. 
And while it may be well, as a matter of public 
policy, to prevent parties from gambling by 
refusing to enforce gambling contracts between 
them, yet it is at least doubtful whether they 
should be allowed to gamble at the expense of 
others, and not pay such others whom they 
employ to do the work, and who advance 
money for them.’’ Under the English acts for 
the prevention of stock jobbing, it is held that 
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when a broker had paid money on defendant’s 
account, to compromise or settle differences 
for not delivering stocks, the broker could re- 
cover from the principal. Falkney v. Rey- 
nous, 4 Burr. 2069; Petrie v. Hanney, 3 T. 
R. 418; Knight v. Cambers, 15 C. B. 563, 
80E. C. L. 561; Jessopp v. Lutwyche, 10 Ex. 
614; Rosewarne v. Billing, 15C. B. N.S. 316; 
109 E. C. L. 316. The learned judge, in the 
principal case, concludes his opinion as follows: 
‘* As early as 1857 the learned circuit judge 
of this circuit held that a contract substan- 
tially like the one under consideration was 
valid: Potter v. Viets, 1 Biss. 177. So in 
Lehman v. Strassburger, 2 Woods, C. C. 554, 
1 Cent. L. J. 50, Judge Woods, of the fifth 
circuit, sustained a cause of action almost 
identical with this. But the most full and 
exhaustive discussion of the question which I 
have met is found in the case of Clarke, 
v. Foss, 10 Ch. L. N. 213, by the learned dis- 
trict judge of the Western District of Wiscon- 
sin, and the doctrine of that case fully sus- 
tains the plaintiffs’ right of recovery in this 
case.”’ 


The Supreme Court of Ohio, in Davis v. 
Justice,31 Ohio,359, have given a somewhat un- 
usual construction to the ‘‘civil damage’’ law of 
that state, holding that under the statute which 
provides that any person ‘‘ who shall be in- 
jured in person or property or means of sup- 
port by any intoxicated person, or in conse- 
quence of the intoxication habitual or other- 
wise of any person,”’ shall have a right of ac- 
tion against the person selling or giving away 
the liquor which caused the intoxication, 
damages resultizrg from the death of the intox- 
icated person can not be recovered. The rea- 
sons given by a majority of the court for this 
ruling are, that at common law actions for 
personal injuries abate by death, and can not 
be maintained by the executor or heir ; that had 
the legislature intended a liability to arise 
where the unlawful sale resulted in death, it 
would have expressed such intention in terms 
more unmistakable than those employed ; that 
the act of March 25, 1851 (S. & C. 1139), 
giving a right of action where death has re- 
sulted from the wrongful act, neglect, or de- 
fault of another, affords, and was intended to 
afford, the only remedy provided for all cases 
where death ensues; and that the uncertainty 








of estimating the value of human life, and the 
pecuniary injury resulting from its destruc- 
tion, was the reason why the common law 
gave no remedy, and should control the court 
in the class of cases under consideration, 
where the legislature has not expressly enacted 
otherwise. The decision of the court is dis- 
sented from by Boynton, J., in an opinion 
which we can not help regarding as showing a 
better appreciation of the legislative intent in 
the passage of these statutes. After showing 
that the difficulty of ascertaining the amount 
to be recovered was not the reason of the com- 
mon law rule, but that it rested on the ground 
that the act producing death was a felony 
which merged the civil liability, he says: 
‘“*The judgment of the court seems to be 
founded on the mistaken notion that the action 
is brought to recover damages for the death 
of the husband. Such is not the case. The 
wrongful act which constitutes the ground ef 
the action, is the illegal sale of the liquor caus- 
ing the intoxication from which the injury re- 
sults. The death of the husband only affects 
the measure of damages. It destroys his 
ability to labor, and thereby diminishes the 
wife’s means of support. If the husband had 
lost both his arms or legs, or become perma- 
nently insane, in consequence of intoxication, 
or had otherwise become permanently disabled 
to perform physical labor, and had survived, 
the result to the wife would have been pre- 
cisely the same. Her injury, in either case, 
would consist in the deprivation of the means 
of support resulting from the loss of her hus- 
band’s ability to labor. There is not the 
slightest foundation in reason or justice for an 
intention upon the part of the legislature to 
authorize a recovery for an illegal sale causing 
intoxication resulting in injury, where death 
does not follow, and to refuse damages where 
death results. Indeed, there is much more 
reason to award damages for the injury in the 
latter case than in the former. That the leg- 
islature intended to authorize a recovery in the 
one case and not in the other is an assumption 
not only not warranted by, but in clear contra- 
vention of,the express provisions of the statute. 
The argument that the wife has lost nothing, 
because a dead man can not labor, proves 
nothing. Neither can a man labor that has 
lost his limbs.’” The Supreme Court of New 
York, under a similar statutory provision in 
that state, have held that such an action will 
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lie. Jackson v. Brookins, 5 Hun. 533. ‘‘ It 
is true,’’ say the court in that case, ‘‘ the stat- 
ute does not in express terms give the right of 
action upon the cause of death. It does not 
define the injuries meant to be or enumerate 
them. It says generally, ‘injuries to person, 
property or means of support, in consequence 
of the intoxication of any person.’ If death 
ensues as the natural and legitimate result of 
the intoxication, it is covered by the language 
of the statute; all injuries are covered that 
are consequent upon the intoxication. If death 
were excluded, then the minor and temporary 
injuries would be provided for, while the 
greatest and most permanent of all would be 
excluded. The statute should not be so con- 
strued. It admits of the other construction, 
and that is more consonant with its benign 
purposes. Its main object was to provide a 
remedy for cases before remediless. Had it 
been confined to injuries to person or property, 
it might have been said that only those injuries 
were meant to be covered for which there 
was before then a remedy against the intoxi- 
cated person. But when it provided for inju- 
ries to means of support, it made actionable a 
new class of injuries without remedy at common 
law, and unprovided for by any previous stat- 
ute.’’ See, also, Lawson’s ‘‘ Civil Damage ’’ 
Laws, § 9; Emory v. Addis, 71 Ill., 6 Ch. L. 
N. 335 ; Mason v. Shay,7 Ch. L. N. 152 ; Krach 
v. Heilman, 4 Cent. L. J. 233; Schroder v. 
Crawford, 1 Month. Jur. 574; Smith v. Reyn- 
olds, 8 Hun. 123: Bednore v. Newton, 54 N. 
H. 117, 2 Cent. L. J. 363. 








THE LIABILITY OF COUNTIES, CITIES AND 
TOWNS TO PAY BACK ILLEGAL TAXES 
VOLUNTARILY PAID.—II 


Public Policy is a very vague and unsatis- 
factory criterion. The courts condemn it, both 
when sitting at nisi prius and in banc, and 
though both trial and appellate courts disre- 
gard, so-called, metaphysical objections on 
arguments, yet it would be difficult to find any- 
thing more far-fetched in metaphysics than 
the doctrine which the courts sometimes carry 
out under the name of public poiicy. Judge 
Cooley seems to think that the rule which pre- 
cludes the bona fide tax-payer from recovering 
what is illegally exacted, but voluntarily paid 
in manner and form as herein descanted upon, 
is ‘‘ a rule of public policy,’’ and he adds, as 





we have seen, ‘‘it is a rule of quiet as well as 
of good faith, and precludes the courts being 
occupied in undoing the arrangements of par- 
ties which they have voluntarily made, and inte 
which they have not been drawn by fraud or 
by accident, or by any excusable ignorance of 
their legal rights and liabilities.’’ He seems 
to think that ‘‘ public policy’’ in the argu- 
ment has a different basis than the rule of 
quiet, etc., for he offers both as separate and 
distinct arguments. Perhaps ‘‘public policy’’ 
does say so, but it must be avery absurd 
and unwise policy, and it has no principle of 
law to sustain it. The policy that sustains it 
is a mere figment of imagination, without sub- 
stance and without form, which Hegel himself, 
prince among metaphysicians that he was, 
could not understand or make definite. Let 
us look at the supposed rule of quiet that is 
to be subserved by this doctrine. That which 
is to be collected is taxes, and the best rule of 
quiet is that which will insure the collection of 
taxes as quickly and easily as possible, that is 
to say, with as little difficulty as possible. 
The principles of law we contend should be 
as favorable to this end as practicable. Hence, 
it were better to establish a principle which 
would insure to tax-payers the right to recov- 
er back illegal taxes voluntarily paid, than 
to require a protest or a compulsory payment te 
give such aright. For if protests or compul- 
sory payments alone give such a right, there 
will be very few taxes paid in time to come 
except under protest or under compulsion; 
unless, indeed, as is implied by some of the 
authorities cited by Mr. Burroughs, the com- 
pulsion should be so hazardous to the tax- 
payer’s finances or property as to make the 
payment of the illegal exactions the lesser 
evil —in which latter event law would 
indeed be a mockery, to this extent. In 
truth, however, in suits against cities, towns 
and counties, the fact of protest can and 
ought to have no significance, it is a meaning- 
less form; hence in such cases compulsion 
alone can excuse. We now give briefly a 
resume of some of the authorities cited by 
Burroughs to show what is essential to consti- 
tute such compulsion as will warrant a recoy- 
ery. In Lester v. Baltimore, 29 Md 415, it is 
decided that the mere demand of the tax by 
the officer does not constitute such compul- 
sion so as to make the payment compulsory. 
See, also, Taylor v. Board of Health, 31 Penn. 
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St. 73. In Cook v. Boston, 9 Allen, 393, 
where the license was paid for under protest, 
the payment was held to have been voluntary. 
In Fellows v. School District, 39 Me. 559, 
where a party arrested for non-payment of the 
tax was released on his promise to pay, and 
paid the tax and costs afterward, it was held 
that the payment was voluntary. In the case 
of Phillips v. Jefferson Co., 5 Kas. 412, the 
court appears to have held, that where land 
had been sold for non-payment of taxes, and 
deeds were about to be made, to prevent the 
issue of the deeds the taxes and costs were 
paid, this payment. was held to be voluntary. 
And in Townof Ligonier v. Ackerman, 46 Ind. 
552, 15 Am, Rep. 323, the general rule is 
stated as follows: ‘‘ It is well settled that 
the mere existence of the ordinance would 
not render the payment compulsory. The 
money must have been exacted by the appellee 
under a threat of prosecution, and the money 
must have been unwillingly paid and under pro- 
test, It is settled by the following authorities, 
(citing quite a number) that a mere appre- 
hension of legal proceedings is not sufficient 
to make a payment compulsory, and that 
where there is a threatened prosecution the 
payment must be made under protest.’’ We 
think these illustrations fully warrant us.in 
affirming that if taxpayers can not recover 
back the illegal exactions herein referred to, 
from counties, cities and towns, without such 
compulsion as is contemplated by the author- 
ities, the future collection of all kinds of 
taxes, will become a difficult matter, and by 
no means subserve any real rule of quiet; or if 
the compulsion should become too hazardous 
to risk, we feel warranted in saying that the 
state, county, city and town between them 
may, tax ad libitum, in fact may as well in one 
straightforward act take all the goods and 
property the community has, and say no more 
about it. 

The rule of quiet which Judge Cooley and 
the authorities he relies on contemplated, was 
an illusion, in so far as it relates to the class 
of cases we are discussing. If it formed the 
basis of public policy, then it would seem that 
public policy would advocate quite the oppo- 
site of what is obviously a rule of quiet, We 


go further, and claim that it is opposed to 
common sense. Let us examine this case: 
In speaking of common sense, we do not seek 
to, nor do we set up any arbitrary dictum of 
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what the same should consist. We think that 


‘what we shall now say will recommend itself 


to good sense, to reason, and to every reason- 
able person’s experience. We offer the fol- 
lowing paragraph as being consistent with com- 
mon sense : 

With the enormous burden of taxation im- 
posed upon the community in the United 
States, which eats up in a short time the value 
of property, and consumes almost entirely the 
annual profits of the country, is it not abom- 
inable to hold a doctrine such as that contended 
for by Cooley and Burroughs? If the tax- 
payer must be ground to death, and if, when 
a tax is declared or found illegal, he is to be 
precluded from recovering it back because he 
acted in good faith, and gave the government 
no trouble, and placed no obstacle in the way 
toits enjoyment of the revenues, by paying it 
voluntarily, let us at once abandon the princi- 
ple that ‘‘the good of the people is the su- 
preme law,"’ and place another principle be- 
fore the world in its stead; let us declare, in 
plain English, that the property of the people és 
owned solely and entirely for the government. 
If the courts favor such a principle, it is not 
too much to say they favor an outrageous im- 
position—an imposition hardly to be tolerated ; 
which may be permissible in Turkey, but not 
here. Why—and to this we refer especially— 
is the tax-payer who withholds his taxes, and 
gives the government the most trouble in the 
collection of her revenues, so long as he does 
itunder cover of law process, to be preferred to 
the good-faith tax-payer, who places no such 
obstacles in the way, and acts in all respects 
like an exemplary citizen! Where is the 
boasted maxim, ‘‘ the law loves to put an end 
to litigation?’ Andwhy? Because he acted 
in this exemplary manner? We claim so, for 
it will not do to say that the officer was any 
less to blame for accepting the tax than the 
tax-payer to pay; on the contrary, it was the 
officer’s duty to accept nothing but legal 
taxes, and to this end it was his duty to know 
the law. Whenhe accepted the illegal taxes or 
exactions, he was more to blame than the tax- 
payer, for the obligation lay upon him to in- 
terpret and understand the law correctly, and 
to know what taxes he should collect because 
legal, and what taxes not to collect because 
illegal. Judge Cooley mentions something 
about this doctrine he affirms, precluding the 
courts being occupied in undoing the arrange- 
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ments of parties which they voluntarily made, 
etc., and mentions something about its being 
arule of good faith, We might understand 
from his language that it is a rule of good 
faith because it prevents the courts from being 
thus occupied, but as that involves a petitio 
principii, we suppose he does not mean that. 
Courts very frequently have undone arrange- 
ments resting on a similar principle to that 
governing this class of cases, and very often 
when there was less to warrant the same. 
Courts exist to undo that kind of arrange- 
ments; for that we pay legal taxes to support 
our judges and our other court officers. 

We have seen that in principle it is not, 
despite Cooley, Burroughs, and the authorities 
they cite, either a rule of real public policy, 
of quiet or of common sense, to affirm the 
doctrines they advance as applicable to the 
class of cases under discussion. We have 
seen, also, that it is not supported in principle 
by the proper application of that maxim which 
says that ‘‘ ignorance of the law does not ex- 
cuse.’”’ We now proceed to a consideration 
of the better authorities : 

In City of Galveston v. Sydnor, 39 
Tex. 236, it was held that ‘‘ money collected 
as taxes by the city of Galveston, under 
an ordinance not authorized by its char- 
ter, may be recovered by suit at law, 
whether the tax was paid under compulsory 
process or not. The court, per Walker, J., 
there say: ‘‘It would be contrary to good 
conscience for the city of Galveston to retain 
the money collected from the appellee without 
authority of law, and where there is a wrong 
the law should furnish a remedy.’’ In Under- 
wood v. Brockman, 4 Dana (Ky.), 314, the 
principle was laid down, ‘‘ that where it is 
clearly established that a party having a 
full knowledge of the facts of his case, erro- 
neously believes that he is under a legal liabil- 
ity, and upon that belief and that considera- 
tion only, enters into a contract, when in 
truth no legal liability results from the facts, 
he may be relieved in chancery, upon the 
ground of a mistake of the law.’’ Robertson, 
C. J., delivered the opinion of the court—a 
jurist whose decisions stand deservedly high. 
The case of Ray v. Bank of Kentucky, 3 B. 
Monroe, 510, was an action of assumpsit, 
brought by the plaintiffs to recover back mon- 
ey paid to the bank of Kentucky in ignorance 
of their real liability. The court, per Ewing, 
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C. J., there took occasion to say: ‘‘It has 
long been a controverted question whether a 
party could avail himself of his mistake or 
ignorance of the law merely, as a greund to 
exonerate himself from his civil obligation, or 
to rescind an executed contract or recover back 
money paid. Able authorities, in England 
and in the American States, may be -found 
upon botle sides of the question. This court 
took oecasion to examine many of those au- 
thorities, in the case of Underwood v. Brock- 
man, 4 Dana, 309, and in this case we have 
not only reviewed the authorities there re- 
ferred to, but have examined many others in 
the English courts, as well as in the courts of 
the states of this Union. We will not stop 
here to refer to those authorities, but will re- 
fer to two able numbers in the American 
Jurist, Vol. 23, pages 143, 371, in which all 
the authorities upon both sides of the question 
are collected and compared, and the affirma- 
tive of the question maintained with distin- 
guished ability. The review which we have 
made has confirmed us in the opinion that the 
principle settled in the case of Underwood v. 
Brockman is correct and ought to be sus- 
tained. We admit that there may be a differ- 
ence between executory and executed con- 
tracts; between the promise to pay and the 
payment of money, or, rather, that it would 
require a more palpable case of mistake of law 
or of fact to rescind an executed contract or 
to recover back money paid, than to resist the 
payment or enforcement of performance of an 
executory contract. * * * But the prin- 
ciple is the same in both classes of cases; the 
difference is in the degree or force of evidence 
necessary to make out or sustain the case. 
Upon the whole, we would remark that when- 
ever, by aclear and palpable mistake of law 
or fact essentially bearing upon and affecting 
the contract, money has been paid without 
cause or consideration, which, in law, honor or 
conscience was not due or payable, and which, 
in law and good conscience ought not to be 
retained, it was and ought to be recovered 
back.’’ And in that case there was as much 
reason for setting up successfully the maxim, 
ignorantia legis non excusat, as in the class of 
cases under discussion. Indeed, the maxim 
was set up by the unsuccessful side in that 
case. There the mistake of law was based en- 
tirely upon the parties’ ignorance of the law. 
In City of Louisville v.Zanone, 1 Met. (Ky.) 
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151, the same principle was again affirmed, 
and applied in a case where money had been 
paid under a void ordinance—void by virtue 
of some intrinsic defect. And, again, in 
City of Covington v. Powell, 2 Met. (Ky. ) 226, 
the position was again affirmed, and applied in 
a case where suit had been brought against a 
city to recover illegal taxes voluntarily paid ; 
that is, not paid under protest. In Bank of 
Commonwealth v. Mayor of New York, 43 N. 
Y. 184, where an action was brought against a 
municipal corporation to recover back a tax 
unlawfully levied and collected, it was held 
that the corporation was bound to refund to 
the plaintiff such portion of the taxes as was 
received by it, notwithstanding that such cor- 
poration did not appoint or have control over 
the collectors of suchtaxes. There is nothing 
on the face of the proceedings to show that 
the tax was paid under protest or compulsion. 
Nor does it appear to have been considered by 
the court as a necessary element to a recovery 
that protest or compulsion should exist. 

We submit that, upon a fair consideration 
of the question in the light of principle and 
the better authority, that there can be but one 
conclusion respecting the right of a person 
who has paid taxes, illegally imposed, to a city, 
town or county, whether voluntarily or other- 
wise to recover them back ; and that conclusion 
is, that he has such a right. 








PRACTICE—BILLS OF EXCEPTIONS. 


CITY OF JEFFERSON, EX REL. A. & P.R. R. 
co. v. OPEL. 





Supreme Court of Missouri, October Term, 1877. 


Hon. T. A. SHERWOOD, Chief Justice. 
‘Wo. B. NaPTON, 
. . he Associate Justices. 
.H. " 
s 6JOHN W. HENRY, 


MOTIONS AND INSTRUCTIONS are not a part of the 
record, unless incorporated in the hill of exceptions, 
and a bill of exceptions whitch, instead of containing 
the motion passed upon by the court, has memoranda 
for the clerk, such as “‘ here insert it,” or, “see page 
— of the record,” is a mere skeleton, and insufficient 
to bring the motion to the notice of the appellate 
court. 


Error to the Circuit Court of Cole County. 


Ewing & Smith,for defendant in error; Z. L. 
Edwards & Son, for plaintiff in error. 


Henry, J., delivered the opinion of the court: 
This was an action in the Cole Circuit Court for 





the recovery of money paid by the relator to the 
defendant, Opel,as collector of the City of Jefferson, 
on an alleged illegal assessment of relator’s prop- 
erty for taxes. Plaintiff obtained a judgment, from 
which defendant has appealed. 

Neither the motion to strike out parts of the 
defendant’s answer, the motion for a new trial, 
nor the motion in arrest of judgment is incorpora- 
ted in the bill of exceptions, and it has been uni- 
formly held, that, unless incorporated in the bill of 
exceptions, neither instructions nor motions can be 
noticed by this court, although they may be set 
out in the record. 

** A clerk can not make anything a record which 
he pleases to write in the order book or sees fit to 
copy into a record.’? Nothing but the record 
proper is a part of the record until made so by be- 
ing copied into the bill of exceptions. A mere 
reference to motions and instructions in the bill of 
exceptions by citing the pages on which they ap- 
pear, on what the clerk pleases to certify as the 
record, will not suffice. They must be copied in 
full. U. 8S. v.Gamble & Bates, 10 Mo. 459; State v. 
Wall, 15 Mo. 208; Christy’s Administrator 
v. Meyers, 21 Mo. 112; State v. Shehane, 25 Mo. 
565; Sturdivant v. Watkins, 47 Mo. 177. 

The bill of exceptions is prepared and signed 
before the record is made up, and the signature of 
the judge who tries the cause, to a bill of excep- 
tions, which, instead of containing the motion 
passed upon by the court, has memoranda for the 
clerk, such as ‘‘here insert it,’’ or ‘see page—of 
the record,’’ is necessarily a mere skeleton. Noth- 
ing but a bill of exceptions can make motions a 
part of the record, and unless incorporated bodily 
in the bill, they can not be noticed by this court. 
They are no part of the record proper, and should 
not appear there, and why they are inserted as a 
part of the record and omitted from the bill of ex- 
ceptions, when it has been so often decided by this 
court that they will not be considered unless incor- 
porated in the bill of exceptions, we are at a loss to 
understand. 

Copying them in both places unnecessarily en- 
cumbers the transcript, and it is of no avail to the 
party excepting, that they are inthe record proper 
where they do not belong, if omitted from the bill 
of exceptions where and where only they do prop- 
erly belong. 

Judgment affirmed. All concur except Norton, 
J., not sitting. 


NoTe.—The rule announced in the foregoing case 
seems to us to be the better and safer one, but it does 
not obtain to its fullest extent in all the states. 

In Mayor v. Sheffield, 4 Wall. 189, it was said: “If a 
paper which is to constitute a part of a bill of excep- 
tions is not incorporated into the body of the bill, it 
must be annexed to it, or so marked by letter, num- 
ber or means of identification mentioned in the bill, as 
to leave no doubt when found in the record that it is 
the one referred to in the bill of exceptions.”’ 

In Busby v. Finn, 1 Ohio St. 409, it was said: ‘We 
do not mean to say that it is indispensable to copy into, 
or actually attach to, a bill of exceptions, every paper 
making part of it, though Hicks v. Person, 19 Ohio, 
446, seems to require this. Such a description may be 
given of an exhibit as to leave no doubt of its identity 
when found among the papers; but, on the other 
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hand, the description may be so loose that of a num- 
ber of papers each one will satisfy it just as well as 
any other.”’ 

The code of Iowa provides that ‘an exception when 
presented for signature need not include therein, 
spread out at length, any writing filed in court, but 
may incorporate the same by any unmistakable refer- 
ence thereto.” Rev. Stats. of 1860, §3109; Code of 
1878, 469, §2834. In Lyons v. Thompson, 16 Iowa, 62, 
the bill of exceptions recited that the case ‘twas sub- 
mitted to the jury on the evidence hereto attached, and 
found on pages 15, 16, 17, 18 to 38 inclusive, which was 
all the evidence in the case.” The court, without de- 
ciding whether testimony taken as that was, was a 
“writing filed in court,” held, that it was not sufli- 
ciently identified. The court said: ‘And while we 
are not prepared to hold that a writing would not be 
considered and examined by us, which was not incor- 
porated in the bill in the exact method directed in the 
section above quoted, we have no hesitation in saying 
that it is very much the better and safer practice, and 
that if there is a departure from it the writing, if at- 
tached or annexed, should be so clearly and unmis- 
takably marked or identified as to leave no fair or rea- 
sonable room for doubt as to its genuineness, or as to 
its being the very paper to which reference is made, or 
to which the ruling re‘ates. If, on the other hand, this 
testimony is not a ‘writing filed in court,’ then the 
necessity for care and certainty in the identification is 
even more manifest. For, in the one case, the act, or 
mark of filing, tends to assist in the identification, and 
decreases the chance for mistake, while we have no 
such aid in the other.” To the same effect see Van 
Orman vy. Spafford, Clarke & Co., 16 Iowa, 186; Moffit 
v. Rogers, 15 Iowa, 454: Reed v. Hubbard, 1 G. Greene, 
153. And see State v. P. I. R. Co., 44 Ind. 350; C. &I. 
C. R. R. Co. v. Griffin, 45 Ind. 369; Stewart v. Rankin, 
39 Ind. 161, construing a statute similar to the lowa 
code. 

It was ‘intimated in Sexton v. Willard, 27 Wis. 465, 
that if the depositions and documents referred to in 
the bill had been “‘ referred to as marked exhibits, or 
as being attached to the bill, or even as being on 
file in the cause, giving dates or some other identi- 
fying description, this might be sufficient.” See 
Orton v. Noonan, 19 Wis. 377; Judd v. Noggle, 16 
Wis. 334; Woolfolk v. Wright, 28 Ark. 1; Tuskaloosa 
Co. v. Logan, 50 Ala. 503. 
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ADMINISTRATOR’S SALE—DOWER —EQUI- 
TABLE ESTOPPEL. 





HART vy. GILES. 





Supreme Court of Missouri, April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
* Wo. B. NAPTON, 
“& WaRwWICK HouGH, 

“ KE. H. NorTON, 
* JOHN W. HENRY, 


Associate Justices. 


ACTUAL FRAUD is not necessary to create an estop- 
pel. Therefore, where, at an administrator’s sale, the 
auctioneer proclaimed that the property offered was 
clear of dower, and the widow of the deceased was 
present and made no objection, although of the opin- 
ion that she had an interest in the property: Held, that 
she was estopped from afterwards setting up her 
claim against an innocent purchaser. 


Appeal from Marion Circuit Court. 





James Carr and R. P. Gills, for defendant in 
error; Joseph L. Hart, for plaintiff in error. 

Norton, J., delivered the opinion of the court: 

This suit was brought in the Marion County 
Circuit Court in July, 1868, for an admeasurement 
of dower in lot 4, in black 37, in the city of Pal- 
myra. Plaintiff avers in her petition that she is 
the widow of Morgan Hart, who, in his life-time, 
bought lots 4, 5 and 6 in block 37 in said city, from 
Reed & Perrin, the owners, on credit, and gave his 
tive several notes for $500 each for the purchase- 
money, the vendors executing to him a bond for 
conveyance of the title on payment of the pur- 
chase-money ; that under his purchase he went into 
possession and afterwards paid three of said notes, 
and died in possession of the lots. 

The answer admits the contract of purchase, the 
payment of $1,500 of the purchase-money, which 
was $2,500, and that Hart died in possession. It 
avers that Hart’s personal estate being insufficient 
to pay his debts, his administrator, under the stat- 
ute, procured an order of the county court for the 
sale of the lot in question, and under said order 
sold the same on the Ist day of January, 1855, at 
public sale, to one Richard C. Martin; that plaintiff 
was present at said sale and authorized the auc- 
tioneer to proclaim to the bidders that she did not 
claim any dower in the property ; that she would not 
claim any dower, and that it was clear of dower; 
that plaintiff was present and heard such procla- 
mation, and remained silent; that Martin, the 
purchaser, heard said proclamation, and bought 
the lot at the price of $1,830, which was its full 
value, and that he would not have paid that price 
if said statements had not been made by the auc- 
tioneer ; that plaintiff delivered possession of the lot 
to Martin immediately after the sale; knew that it 
was bought by him on the faith of the representa- 
tions that plairtiff would claim no dower; that 
plaintiff has ever since lived in the neighborhood 
of the lot, and did not, from that time to the 
commencement of the suit, assert any claim to 
dower, although valuable improvements were made 
thereon; that Martin afterwards, in 1856, sold his 
interest in the property to one Williams, paid 
Hart’s two notes to Reed & Perrin, and received 
from them aconveyance to said lot; that Williams 
was present at the administrator’s sale, and heard 
the statements made by the auctioneer; that he 
afterwards, in 1865, sold and conveyed the lot to 
defendant, Giles, who had no notice of any claim 
of dower on the part of plaintiff. 

The replication of plaintiff denies the matter set 
up in the answer by way of estoppel, and avers 
that the statements made by the auctioneer were 
made on his own responsibility, and on the idea 
that she had no dower, because her husband had 
not paid all the purchase-money. 

The issues presented by the pleadings having 
been submitted to a jury and being found for de- 
fendant, the court rendered judgment accordingly, 
and plaintiff brings the cause here by writ of error. 

The evidence offered on the trial clearly estab- 
lishes that the administrator of Hart, under an 
order of the county court for the sale of his real 
estate to pay debts, offered the lot for sale in the 
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forenoon of the Ist day of January, 1855, and that 
it was not then sold because no person bid. That 
it was again offered for sale in the afternoon of the 
same day, and that previous to any bidding, a 
proclamation was made by one Hatcher, the son- 
in-law of plaintiff, and the auctioneer who cried 
the sale, that Mrs. Hart did not, nor would not 
claim dower therein, and that the property was 
clear of dower; that this proclamation was made in 
the hearing of the bidders, and also of the plain- 
tiff, who was across the street, a distance of eighty 
feet from the place where the property was being 
cried off, and that she made no objection; that 
Martin, who purchased the lot in controversy, 
heard what was said by the auctioneer, and bid, on 
the strength of it, the full value of the property, 
and would not have bid otherwise; that plaintiff 
surrendered the possession soon after the sale, and 
had lived ever since in the immediate vicinity, 
without asserting any claim to dower, until thir- 
teen years afterwards, when this suit was brought. 

It is, however, insisted by counsel that the evi- 
dence does not show that the statements made by 
the auctioneer at the time of the sale were author- 
ized by plaintiff, and that even if they were she is 
not bound by them, because made in ignorance of 
her rights. 

On these points the evidence is somewhat con- 
flicting. The auctioneer testifies that he was fully 
authorized by plaintiff to make the proclamation; 
that after the failure to sell in the morning, he 
called upon the plaintiff for the purpose of getting 
her consent to allow the property to be sold with- 
out any claim of dower, and that while from lapse 
of time he could not remember the exact words 
used, they gave him full authority to sell it in that 
way. On the other hand the plaintiff, while she 
admitted having had at that time a conversation 
with Hatcher on the subject of the sale of the lot, 
denies argumentatively that she consented that it 
should be sold free from her claim of dower, as 
both the administrator and Hatcher had told her 
she had no dower in it. 

The evidence of Hatcher, the auctioneer, is 
strongly corroborated by the fact that the plaintiff, 
whose presence across the street when the auc- 
tioneer proclaimed that she would claim no dower 
was proven by a disinterested witness, remained 
silent and interposed no objection; and by the 
further fact that she surrendered the possession 
after the sale, and acquiesced in it for the period of 
thirteen years. 

But it is said that, if the auctioneer was thus au- 
thorized, the plaintiff conferred the authority 
while she was in ignorance of her rights, and was 
under the belief that she had no dower. We think 
this position is not borne out by the plaintiff's own 
evidence, for while she swears that Hatcher and 
the administrator had told her she had no dower, 
and wished her to consent to tlie sale, she says: 
‘¢ She had an idea that she had some interest, and 
was very careful.’”? The evidence strongly tends to 
show that the plaintiff had full knowledge of what 
had been paid on the property by her husband in 
his lifetime, what was still to be paid, and of all 
the circumstances out of which her right of dower 





might arise; and that, notwithstanding the adverse 
opinion of others as to her right of dower, she 
had an opinion of her own that she had some in— 
terest in it. 

The facts thus in proof amount to an estoppel 
in pais, and to allow plaintiff to claim now what. 
she then yielded, would operate as a fraud upon 
the party acquiring the right at her solicitation. 
Actual fraud is not necessary to create an estop- 
pel. The principle is designed for the benefit of 
one who is misled to his prejudice, and the injury 
to him is the same, whether his informant deluded 
him through ignorance, mistake or willful misrepre- 
sentation. Ordinarily, one who makes a representa- 
tion to another for the purpose of influencing his 
conduct, assumes that it is true, and it may be 
questioned whether he can defend on the ground: 
that he acted without knowledge in making it. 
Such an one would be concluded from denying his 
own acts or admissions, which were expressly de- 
signed to influence the conduct of another, and 
did so influence it, especially when such denial 
would operate in the injury of the latter. Tilton 
v. Nelson, 27 Barb. 595; Welland Canal Company 
v. Hathaway, 8 Wend. 483; Rice v. Bunce, 49 Mo. 
231; Sweany v. Mallory, 63 Mo. 485, 3 Cent. L. J. 
461; Evans v. Snyder, 64 Mo. 516; 63 Mo. 48. In 
Storr v. Baker, 6 Johns. Chy, 166, it is declared to 
be the rule in equity that ignorance of one’s legal 
right does nut take the case out of the rule, when 
the circumstances would otherwise create an equit- 
able bar, and that he who encourages another to 
buy of a third person a right to which he has him- 
self a title is to be postponed in equity to such a 
purchaser. 

It is, however, unnecessary to determine in the 
case before us, what effect, if any, the ignorance 
of plaintiff as to her right of dower would have, 
inasmuch, as before indicated, it appeared that 
plaintiff not only had knowledge of her husband’s 
purchase of the lot in question, but believed she 
had an interest in it, although she had been other- 
wise informed, and for that reason, as she herself 
says, was very careful in what she said in the in- 
terview with the auctioneer just before the lot was 
offered for sale. 

We think the judgment was for the right 
party, and it is hereby affirmed, in which the other 
judges concur. 


_ 





INSTITUTING 
SUIT WITHOUT PROBABLE 


_ACTION — MALICIOUSLY 
CIVIL 
CAUSE. 





WOODS vy. FINNELL; SMITHEY v. SAME, and 
Other Cases. 





Court of Appeals of Kentucky, March 15, 1878. 


Hon. Wo. LINDSAY, Chief Justice. 
“* W. S. PRYOR, 
‘© M. H. CoFErR, 
“ = J.M. ELLIOTT, 


Associate Justices. 


1. AN ACTION FOR MALICIOUS PROSECUTION, 
WITHOUT PROBABLE CAUSE, of a malicious and vex- 
atious suit, can be maintained, where the plaintiff has 
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sustained damage: 1. To the person, by imprison- 
ment; 2. To the reputation, by the scandal; 3. To the 
property, by expense. 

2. Crvit SuriT— MALICE — DAMAGES.— Where the 
plaintifi’s claim is not only false, but the action is 
prompted alone by malice and without probable cause, 
the defendent’s right of recovery for the expenses in- 
curred and damages sustained should be as fully rec- 
ognized as if his property had been attached or his 
body taken charge of by the sheriff. It must appear 
that the action was founded in malice, instituted with- 
out probable cause, and that the plaintiff has been 
damaged. 

3. WHERE THE REPUTATION HAS NOT BEEN AS- 
SAILED, or the defendant imprisoned, or his prop- 
erty seized, or its use prevented, the damage should be 
confined to the loss of time and the reasonable ex- 
penses incurred in the defense of the action, beyond 
the ordinary costs, Fees to counsel, expenses of wit- 
nesses, etc., and ,loss of time in the necessary defense 
of the action enter into the question of damages. 

4. THE REMOVAL FROM KENTUCKY TO INDIANA, 
for the purpose of bringing a suit in the United States 
District Court for Kentucky, against a resident of Ken- 
tucky, is not to be regarded as evidence of a probable 
cause. Having a cause of action, or probable cause for 
bringing it, the plaintiff has a right to institute pro- 
ceedings in any court having jurisdiction. 


T. C. Bell, Thompson & Thompson, C. A. & P. 
Hardin, and Bradley Bavdin, for appellants. 


1. A suit for malicious prosecution of a civil ac- 
tion can be maintained without an averment that 
the plaintiff had been arrested, or his property in 
some way interfered with. Cox v. Taylor’s heirs, 
10 B. Mon. 20. 

2. Where there is a good cause of action, but 
the plaintiff sues in a court which has no jurisdic- 
tion or cognizance of the cause, an action for 
malicious prosecution will lie. Espinasse’s Nisi 
Prius, title Malicious Prosecution, p. 30; Marbury 
v- Smith, 11 Kan.; Clossen v. Staples, 42 Vt. 209; 
Whipple v. Fuller, 11 Conn.; Tomlinson vy. Warner, 
9 Ohio, 106. 

An action for malicious prosecution lies as well 
where there is not as where there is an arrest. 
The grounds of the action are the malice of the 
defendant, want of probable cause, and injury to 
the plaintiff's person, by imprisonment, to his rep- 
utation, by scandal, or to his property by expense. 
Swift’s Digest, Vol. I, p. 491. 

Kyle & Poston, and Van Winkle & Rodes, for ap- 
pellee. 

1. The practice of dismissing suits when plain- 
tiff’s pleadings fail to show a cause of action, at any 
stage of the proceedings, is supported by author - 
ity. Coffin v. Reynolds, 37 N. Y. 640; Budd v. 
Bugham, 18 Barb. 494; Smith v. Milikin, 2 Minn. 
319; Holmes v. Campbell, 12 Minn. 221; Civil 
Code, secs. 134, 756. 

2. In every case of malicious prosecution de- 
cided by this court, the use of the extraordinary 
remedy of arresting the defendant was made the 
gravamen of the action. Cox v. Taylor’s heirs, 10 
B. Mon. 17. 

3. Whether the prosecution of an ordinary civil 
action by summons only would or not afford the 
groundwork of an action for a malicious prosecu- 
tion, is an open question in this state, and the com- 





mon law authorities ought to determine the set- 
tlement of it here. 

4. “It is well settled that at common law no ac- 
tion will lie against one for bringing a civil 
suit, however malicious and unfounded, unless the 
body of the party is arrested and imprisoned, or 
helden to bail; in all other cases the costs the party 
recovers are supposed to be an adequate compen- 
sation for the damages he sustained.’? Swift’s Di- 
gest, Vol. 1, p. 492; see, also, Espinasse’s Nisi 
Prius, 525; 1 Bac. Abr. 96; 2 Chitty’s Pl. 601, 
notes h and k; Savil v. Roberts, | Salk, 13, 14; 3 
Blackstone, 126; 1 Leo, 275; 1B. & P. 205; 3 B. 
& C. 139; 3 Wilson, 305; Cottrell v. Jones, 7 Eng. 
L. & E. 481; 1 Ld. Raym. 374. 

5. The common law, in the absence of statutory 
changes, is the law of this court. Gen. Stat. 610; 
Hard. 62; 2 J.J. Mar. 149. 

6. In Connecticut, under the statute, it was held 
that a suit at law prosecuted maliciously and with 
out probable cause, would support a suit for ma- 
licious prosecution. Whipple v. Fuller, 11 Conn; 
see, also, Closson v. Staples, 42 Vt. 209, and a 
Kansas case in 1 Am. Rep. 323. 

7. But, on the other hand, we have ample Amer- 
ican authority sustaining the English rule. See 
Ray v. Law, Pet. C. Ct. 207; Potts v. Imlay, 4 N. 
J. Law (1 South), 330; Woodmansie v. Logan, 1 N. 
J. Law (1 Penn.), 93; Parker v. Frambs, [b. 156; 
Code v. Yocum, 8 La. An. 477. 

8. lf a want of jurisdiction is relied on, it is 
necessary to aver that the defendant knew the want 
of jurisdiction. 2 Saunders on Pl., side-page, 
652; 2 Wilson, 302. 

9. A defect of jurisdiction in the court in which 
the suit is conducted is of itself sufficient to bar 
an action for malicious prosecution. Bixby v. 
Bainbridge, 2 Gray, 129. 


Pryor, J., delivered the opinion of the court: 


These several actions were originally instituted 
in the County of Mercer, and by change of venue 
were heard in the Boyle Circuit Court. They in- 
volve the same questions, and will be considered 
together. It is alleged, in substance, in each case, 
that the plaintiff and the defendant were both cit- 
izens of the county of Mercer, and the defendant, 
with the view and for the purpose of annoying the 
plaintiff, and to subject him to unnecessary 
trouble, left the county of his residence (Mercer), 
and falsely pretended to change his residence 
from the state of Kentucky to the state of Indi- 
ana; that he actually went to the state of Indi- 
ana, not for the purpose of residing there in good 
faith, but to enable him to institute an action in 
the Circuit Court of the United States within and 
for the district of Kentucky, held at the city of 
Louisville, for an assault alleged to have been com- 
mitted by the plaintiff on the defendant; that 
claiming his residence in Indiana, for no other 
purpose than to sue the plaintiff, the defendant, 
on the Ist of May, in the year 1869, wickedly and 
maliciously, and without probable cause, and in- 
tending only to harass and vex the plaintiff, under 
color of legal process, did sue and cause to be in- 
stituted and filed in the Circuit Court of the United 
States within and for the district of Kentucky, held 
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at Louisville, a declaration in his, the defendant’s, 
name against the plaintiff and others, in which he 
alleged and stated that the plaintiff, on the —— day 
of , in the year 1868, with force and arms, en- 
tered his, the defendant’s, house at midnight, and 
made an assault upon him, the defendant, beat 
him with sticks, etc., to his great damage, viz., the 
sum of $10,000. That the statements, each and 
all of them, in said declaration contained were 
false, and so known to the defendant at and before 
the bringing of the action; that the plaintiff was 
in no manner connected with said assault, if any 
such had been committed; and the defendant, 
knowing this fact, maliciously and falsely, and 
without probable cause, made the false statements 
in said declaration contained, viz., that the plain- 
tiff assaulted, beat aud bruised the defendant ; and 
claimed of plaintiff $10,000 in damages, when he 
knew, as plaintiff avers, that the plaintiff had not 
committed any of the wrongs complained of, or 
had any connection therewith; that the plaintiff, 
in obedience to the process in said action, ap- 
peared in person and by counsel, and made de- 
fense, and at the October term of said court for 
that year a trial was had and a judgment, on de- 
fendant’s own testimony, rendered for the plain- 
tiff, and said action for the alleged assault, etc., 
was then and there finally ended and determined, 
by a verdict and judgment in favor of this 
plaintiff. 

By reason of the malicious institution of said 
action, and its malicious prosecution without any 
cause, the plaintiff alleges that he expended large 
sums of money, other than the costs of the action 
allowed by law, in paying the expenses of himself 
and witnesses to and from Mercer County to 
Louisville and while attending the trial, amount- 
ing to $——; also paid $—— attorneys’ fees to de- 
fend said action, and loss of time, etc., amount- 
ing in all the damages to $1,500, etc. 

A demurrer was sustained to the several peti- 
tions by the court below, and the plaintiffs (the 
appellants) have each appealed to this court. 

The action instituted in the United States Cir- 
cuit Court being a civil action, the sole question in 
these cases is, can an action for malicious prosecu- 
tion, or rather an action on the case, be maintained 
for the institution and prosecution, without prob- 
able cause, of a malicious and vexatious suit. The 
elementary books, in treating of the action for 
malicious prosecution, lay down the rule that there 
are three descriptions of damages, either of which 
is sufficient to support that action, and some one of 
them must appear or the action will fail: 1. To the 
person, by imprisonment; 2. To the reputation, by 
scandal; 3. To the property, by expense. 2 
Cooley’s Blackstone and notes, 126: Selwyn’s Nisi 
Prius. This rule was evidently established after 
the enactment of the statute of Marlbridge, giv- 
ing to the defendant his costs in the event the 
plaintiff was nonsuited or failed to recover; for, 
at common law, prior to that enactment, such ac- 
tions could be maintained whether the property of 
the defendant was seized or not, or whether he 
had incurred expense in defending it: and re- 
garding then as now the bringing of a civil action 








to be a matter of right, the plaintiff was liable in 
damages forthe malicious institution and prosecu- 
tion of such an action without probable cause. 

After the statute giving costs to the defendant, 
it was held by the common law courts that no ac- 
tion could be maintained on account of the insti- 
tion and prosecution of a civil action without 
probable cause, and therefore no action could lie for 
a vexatious ejectment. In all such cases the 
plaintiff must have gone beyoud the proper remedy 
for the enforcement of his claim, such as procuring 
an illegal order of arrest, or requiring excessive 
bail, before the action could be maintained. 3 

This entire doctrine is based on the idea that the 
plaintiff bringing the action is sufficiently pun- 
ished, and the defendant fully recompensed by the 
statute requiring the plaintiff to pay all the costs. 
We perceive no good reason for following this 
rule, and deny to the defendant a remedy when his 
damages exceed the ordinary costs of the action. 
The fact that a plaintiff has been subjected to the 
payment of costs per falso clamore, is no recom- 
pense tothe defendant when the latter has, by 
reason of the malicious proceeding on the part of 
the plaintiff, sustained damage. In cases where 
the plaintiff has mistaken his action, or been non- 
suited, er where, by reason of some imaginary 
claim, he has seen proper to sue the defendant, it 
is not pretended that any action for damages can 
be maintained; but where the claim is not only 
false, but the action is prompted alone by malice 
and without any probable cause, the defendant’s 
right of recovery, for the expenses incurred and 
damages sustained, should be as fully recognized 
as if his property had been attached or his body 
taken charge of by the sheriff. 

While the damages may be less in the one case 
than the other, the legal right exists and some 
remedy should be afforded. If the facts alleged in 
these petitions are true, and they must be so treated 
on demurrer, it would be a singular system of jur- 
isprudence that would admit the wrong and still 
withhold the remedy. 

If the defendant in these cases, at the time he 
left Kentucky and claimed his residence in Indiana, 
had a cause of action against the plaintiffs, or any 
probable grounds for believing that a cause of action 
existed, he had the right to select the forum in 
which to prosecute it, and in such a case his re- 
moval from one jurisdiction to another, if for the 
avowed purpose of bringing the action, is not to be 
regarded as evidence of a want of probale cause. 
Having a cause of action or a probable cause for 
bringing it, he had the right to institute proceed- 
ings in any court having jurisdiction. It must 
appear that the action was founded in malice, in- 
stituted without probable cause, and that the plaint- 
iff has been damaged. When the reputation has 
not been assailed, or the defendant imprisoned, or 
his property seized, or its use prevented, the dam- 
ages should be confined to the loss of time, and the 
reasonable expenses incurred in the defense of the 
action beyond the ordinary costs. In these cases 
itis alleged that the plaintiffs, by reason of the 
prosecution of the action against them, were com- 
pelled to pay large sums of money as fees to coun- 
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sel, expenses of witnesses, etc. These items of 
expenses and the loss of time in the necessary de- 
fense of the action, all enter into the question of 
damages, and from the facts admitted by the de- 
murrer, resulted alone from the malice of the de- 
fendant in the prosecution of an action when he 
knew he had no claim against them. 

In the case of Closson v. Staples, 42 Vt., it was 
held, ‘‘ that when a civil suit was commenced and 
prosecuted maliciously, and without probable 
cause, and is terminated in favor of the defendant, 
the latter may recover the damages sustained by 
him, and it is not material whether the suit was 
commenced by process of attachment or by sum- 
mons only.” 

In Watson vy. Freeman, cited in Esp. Dig. 527, 
“ Tf a man sue me in a Civil suit, yet if his suit be 
utterly without ground, and that certainly known 
to himself, I may have an action against him for 
the damages he putteth me to by his ill practice.” 
In the case of Whipple v. Fuller, 11 Conn. an ac- 
tion was instituted under a statute to prevent vex- 
atious suits, to which was added a count at com- 
mon law for the malicious prosecution of the vex- 
atious civil action. The court in that case, by 
Church, justice, in discussing the effect of the stat- 
ute and the right of recovery by the plaintiff, said: 
** But we wish to place our decision of this ques- 
tion upon broader principles,” etc., and quoting 
from Bayley, justice, in the case of Elza v. Smith, 
2 Chit. Report, 304. “If a party falsely and ma- 
liciously and without probable cause put the law in 
motion, that is properly the subject of an action 
on the case,’ and resuming, said: ‘‘ We think 
therefore, upon the fundamental principles and 
analogies of the common law, that the second 
count in the declaration is good.” 

Hilliard on Torts (Vol. 1, p. 443), says: ** But 
the qualified custom is now well settled in relation 
to civil actions (corresponding with the rule as to 
civil prosecutions) that no action lies to recover 
damages sustained by being sued in a civil action, 
unless it was malicious and without probable 
cause.’’ The application of this rule is restricted 
by the case cited in support of it, by confining the 
right to maintain the action to civil actions where 
the party is maliciously held to bail, or where he 
has been mulcted for a larger sum than is claimed 
in the action; or where his property has been 
wrongfully attached; when in fact the party may 
have sustained greater loss by the prosecution ma- 
liciously of a vexatious suit, than the mere tem- 
porary seizure of his property. It is said, however, 
in the text, that the action lies for suing the de- 
fendant maliciously, and arresting him when the 
court had no jurisdiction, or for suing in a proper 
court, but proceeding there vexatiously. 

Following the doctrine of the common law, that 
for every injury there is a remedy, we see no reason 
for denying a remedy to the plaintiffs in each of 
these cases: and where a party seeks a judicial 
tribunal for the purpose alone of gratifying his 
malice he should be made to recompense the party 
injured for the damages actually sustained, and 
the courts should see that a remedy is afforded for 
that purpose. 








The judgments of the court below are therefore 
reversed, and the causes remanded with directions 
to overrule the demurrers, and for further pro- 
ceedings not inconsistent with this opinion. 


_ 
—_- 





THE UNITED STATES POSTAL LAWS AS TO 
OBSCENE LITERATURE CONSTRUED. 





UNITED STATES v. WHITTIER. 





United States Circuit Court, Eastern District of 
Missouri, March Term, 1878. 


Before the Hon. JOHN F. DILLON, Circuit Judge, 
and HON. SAMUEL TREAT, District Judge. 


1. THE ACT OF CONGRESS OF JULY 12, 1876, 19 
Stats. at Large, 90, in respect of mailing obscene 
books, etc., construed, and held not to exterid to the 
case of a sealed letter written by the defendant to a 
person who had no existence, in answer to a decoy let- 
ter of a detective, and which on its face gives no in- 
formation of the prohibited character. 

2. THE CASES IN WHICH it is allowable to make use 
of decoy letters discussed. 


This is an indictment founded on an act of Con- 
gress, approved July 12th, 1865, which provides 
that: ‘** Every obscene, lewd, or lascivious book, 
pamphlet, picture, paper, writing, print, or other 
publication of an indecent character, and every 
article or thing designed or intended for the pre- 
vention of conception or procuring of abortion, and 
every article or thing intended or adapted for any 
indecent or immoral use, and every written or 
printed card, circular, book, pamphlet, advertise- 
ment, or notice of any kind giving information, di- 
rectly or indirectly, where or how, or of whom, or 
by what means, any of the hereinbefore mentioned 
matters, articles or things may be obtained or 
made, and every letter upon the envelope of which, 
or postal card upon which, indecent, lewd, ob- 
scene, or lascivious delineations, epithets, terms or 
language may be written or printed, are hereby de- 
clared to be non-mailable matter, and shall not be 
conveyed in the mails, nor delivered from any post 
office, nor by any letter-carrier; and any person who 
shall knowingly deposit, or cause to be deposited, for 
mailing or delivery, any thing declared by this sec- 
tion to be non-mailable matter, and any person whe 
shall knowingly take the same, or cause the same 
to be taken from the mails, for the purpose of 
circulating or disposing of, or of aiding in the 
circulation or disposition of the same, shall be 
deemed guilty of a misdemeanor, and shall, for 
each and every offense, be fined not less than one 
hundred dollars nor more than five thousand dol- 
lars, or imprisoned at hard labor not less than one 
year nor more than ten years, or both, at the dis- 
cretion of the court.” 19 Stats. at Large, 90. 

The indictment charges, in substance, that there 
was delivered to the defendant, in the city of St. 
Louis, on —— &c. (naming the time) a certain 
written letter, contained in an envelope, in the 
words following, namely: 








52 THE CENTRAL 





LAW JOURNAL. 








‘¢ Butler, Ga. 
Nov. 14th, 1877. 
DR. WHITTIER: 

Can you furnish me an absolutely sure way to 
prevent conception? What will it cost? How can 
I get it? What is the price of your ‘ Marriage 
Guide?” 

Address, 
Miss NETTIE G. HARLAN, 
Butler, Georgia.” 
Which letter, on the envelope, was addressed 
thus: 
‘* Dr. Whittier, 
St. Louis, Mo. 
No. 617 St. Charles St.” 

The question before the court arises on a mo- 
tion by the defendant to quash the indictment, 
and, for the purpose of determining the law of the 
case, the parties have agreed that the facts in re- 
spect to the allegations in the indictment are as 
hereinafter stated, and that these facts are to be 
considered by the court in the motion to quash the 
indictment, as if they were alleged in it, namely: 
That the letter described in the indictment, as 
having been written by Miss Nettie G. Harlan, at 
Butler, Georgia, was in fact written by Robert W. 
McAfee, who then was, and still is, the agent of a 
society known as The Society for the Suppression 
of Vice, and that, in the acts done by him, as 
herein set out, he was acting as such agent; that 
there is no such person as Nettie G. Harlan; 
that by and with the consent of the United States 
postal officers, the said letter was enclosed in a 
sealed envelope, addressed as in the indictment 
described, having a three-cent postage stamp upon 
the face thereof, and said envelope, upon its face, 
was post-marked, ‘‘ Butler, Georgia, November 
14th;’’ that said letter was not mailed as post- 
marked, at Butler, Georgia, but was post-marked 
at St. Louis, Missouri, with a marking stamp fur- 
nished said McAfee by the Secret Service of the 
United States Post Office Department, and that 
said post-mark was affixed by the said McAfee 
with the said marking-stamp so furnished, in the 
presence, and with the consent, of the said officers ; 
that thereupon said letter in said envelope so 
sealed, post-marked, addressed and stamped, was, 
by said McAfee, delivered to the officers of the St. 
Louis post office, and by them placed in the mail, 
and, in due course of mail, was delivered by James 
Haran, a letter-carrier of the postal service of the 
United States, from the post office in St. Louis, at 
the office of the defendant, in the city of St. Louis, 
No. 617 St. Charles street, and that the same was 
there received by a person having charge of said 
office; that said letter was written and sent in 
the manner aforesaid for the purpose of procuring 
information whether the defendant was engaged 
in the business of sending through the mail non- 
mailable matter, and information, also, as to 
where, how and by whom, or by what means, the 
matters, articles and things declared by the acts of 
Congress as non-mailable, were being obtained. 

It is further stipulated, for the purpose of the 
motion to quash the indictment, that the letter 
charged in the indictment as having been written 





in reply to the said letter of Miss Nettie G. Harlan, 
by the defendant, was by the defendant deposited, 
or caused to be deposited in the St. Louis post of- 
fice, and the same was never sent to Butler, 
Georgia, nor delivered to Miss Nettie G. Harlan, 
but the said letter was taken out of the said St. 
Louis post office by the postal officers, or said Mc- 
Afee, for the purpose, singly and solely, of pro- 
curing information aforesaid, and detecting the 
defendant, if guilty, of carrying on the business of 
knowingly depositing, or causing to be deposited, 
non-mailable matter in the United States mail. 
The allegation in the indictment is that the de- 
fendant answered the letter which he received, 
purporting to be from Miss Nettie G. Harlan, and 
deposited his answer, contained in an envelope, in 
the post office at St. Louis, and that the letter 
thus written, and deposited by the defendant in 
the post office, is in the words following, namely : 
‘¢ Miss Nettie G. Harlan, Butler, Ga. 

I have what you desire. It is perfectly safe, 
sure and healthful, and can be easily used. The 
price is 10 dollars, sent by express only on receipt 
of price. Price of ‘*‘ Marriage Guide” is 50 cents. 

Respectfully, 
C. WHITTIER, M. D.”” 


The indictment then proceeds to aver that said 
letter was knowingly deposited by the said defend- 
ant in the post office at St. Louis, and then and 
there gave information in the manner and form afore- 
said, that a certain article or thing designed and 
intended for the prevention of conception—a more 
particular description of which said article said 
jurors are unable to give—might be obtained from 
him, the said Clarke Whittier, contrary to the form 
of the statute in such case made and provided. 

On the indictment, as thus framed, in connec- 
tion with the foregoing facts, which it is stipulated 
shall, for the purpose of this motion, be consid- 
ered as a part of the indictment with the same ef- 
fect as if they had been alleged therein, a motion 
is made to quash; and the question which counsel 
desire to have decided is, whether, if these facts 
appear as they are alleged and agreed to exist, 
the prosecution can be sustained, under this 
statute, for the offense charged in the indictment. 

Mr. Bliss (District Attorney) and Mr. Ellis, for 
the United States; Mr. Dyer aad Mr. Wagner, for 
the defendant. 


DILLon, Circuit Judge: 


The question submitted has given the court some 
difficulty. Certain propositions and principles 
will aid in its correct decision. 

1. Statutes creating crimes will not be extended 
by judicial interpretation to cases not plainly and 
unmistakably within their terms. If this rule is 
lost sight of, the courts may hold an act to be a 
crime when the legislature never so intended. If 
there is a fair doubt whether the act charged in 
the indictment is embraced in the criminal pro- 
hibition, that doubt is to be resolved in favor of 
the accused. U. S. v. Morris, 14 Pet. 694; U.S. 
v. Wiltberger, 5 Wheat. 76; U.S. v. Sheldon, 2 
Wheat. 119; U.S. v. Clayton, 2 Dillon, 219. 

2. Congress has, it is conceded, no power to 
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make criminal the using of means to prevent con- 
ception, or to procure abortion, etc., in the several 
states. That power belongs to the respective 
states. But Congress has plenary power over the 
mails and postal service, and may, undoubtedly, 
declare what shall not be mailable matter, and 
punish violation of its criminal enactments in this 
regard. The protection of the public morals in 
such cases is incidental to the protection of the 
mails. U. S. v. Botts, 11 Blatchf. 346; Re 
Jackson, U.S. Sup. Court, Oct. Term, 1877. The 
statute upon which this indictment is founded 
must be construed with reference to this limitation 
upon the federal function and the supposed federal 
purpose in the enactment ef the statute. Congress 
meant by the legislation to prevent the mails from 
being used to transfer matter corrupting to the 
public morals. Re Jackson, supra. 

3. Where persons are suspected of being en- 
gaged in the violation of criminal laws, or of in- 
tending to commit an offense, it is allowable to re- 
sort to detective measures to procure evidence of 
such fact orintention. Many frauds upon the postal, 
revenue and other laws are of such a secret nature 
that they can be effectually discovered in no other 
way. Accordingly, there have been numerous 
convictions upon evidence procured by means of 
what are called decoy letters—that is, letters pre- 
pared and mailed on purpose to detect the offend- 
er, and it is no objection to the conviction, when 
the prohibited act has been done, that it was dis- 
covered by means of letters specially prepared and 
mailed by the officers of the government, and ad- 
dressed to a person who had no actual existence. 
The books contain many cases where such convic- 
tions have been sustained. U.S. v. Cottingham, 
2 Blatchf. 470; Regina v. Rathbone, 2 Moody's 
Crim. Cases, 310; s. c., Carr. and Marsh. 220; 
Regina v. Gardner. 1 Carr. and Kirwan, 628; Re- 
gina v. Williams, ib. 195; Regina vy. Mence, 1 
Carr. and Marsh. 234. 

There is a class of cases in respect of Jarceny and 
robbery, in which it #s held that, where one per- 
son procures, or originally induces the commission 
of the act by another, the person who does the 
act can not be convicted of these particular crimes, 
although he supposed he was taking the property 
without the consent or against the will of the 
owner. Archbold Crim. Pr. & Ev. 364; Rex v. 
Eggington, 2 Bos. & P. 58; State. v. Cavington, 2 
Bailey (S. C.), 569; Dodge v. Brittain, Meigs. 
(Tenn.) 84, 86; Alexander v. State, 12 Texas, 540; 
3 Chitty Cr. Law, 925; 2 East P. C. 665; 1 Bish. 
Cr. Law (5th Ed.) Secs. 262, 263. 

The reason is obvious, viz: The taking in such 
cases is not against the will of the owner, which 
is the very essence of the offense, and hence no 
offense, in the eye of the law, has been committed. 

The offender may be as morally guilty as if the 
owner had not consented, but a necessary ingre- 
dient of legal guilt is wanting. This is strikingly 
shown by Rex. v. McDaniel, Foster 121; s. c., 2 
East, P. C. 665, where ‘‘Salmon, McDaniel and 
others conspired to procure two persons, ignorant 
of the design, to rob Salmon on the highway, in 
order that they might obtain the reward at that 





time given for prosecuting offenders for highway 
robbery. Salmon, accordingly, went to a partic- 
ular place fixed upon, with some money, and the 
two men who were procured, being led there by 
one of the conspirators, robbed him, and they 
were afterwards prosecuted and convicted, but the 
conspiracy being afterwards detected, the conspir- 
ators were indicted as accessories before the fact 
to the robbery, and, the facts being found by a 
special verdict, the case was argued before all the 
judges, who held that the taking of Salmon’s 
money was not a larceny, being done not only with 
his consent, but by his procurement.”? But this 
principle must be limited to the cases where the con- 
sent will, as a matter of law, neutralize the other- 
wise criminal quality of the act. 1 Bish. Criminal 
Law (5th Ed.) Sec. 262. Thus, where a prosecu— 
tion was founded on an act of the legislature, im- 
posing a penalty on any one who should deal or 
traffic with a slave without a written ticket or per- 
mit from the owner, it is held that the offense is 
consummated, although the trading was done by 
the slave in pursuance of instructions of the owner, 
and in his presence, when the accused was ignor- 
ant of such instructions and presence. The reason 
is that, ‘‘like Eggington’s case, supra, this is a 
contrivance to detect the offender.’’ State v. Cov- 
ington, 2 Bailey (S. C.), 569, 573; see also Regina v. 
Williams, 1 Carr. & K. 195; Regina v. Gardner 
Tb., 628. 

The facts in the case ncw under consideration 
show that the defendant is as morally guilty as if 
the letter he was answering had been written by 
a person seeking the prohibited information and not 
by a detective. But I am of the opinion that these 
facts do not clearly bring the case within the par- 
ticular clause of the statute on which the indict- 
ment isfounded. The indictment charges that the 
defendant knowingly deposited in the mail a letter 
giving information where, how and of whom an ar- 
ticle or thing designed and intended to prevent 
conception, could be procured. ‘This was in 
answer to a fictitious letter of inquiry. The letter 
written and mailed by defencant was addressed 
to a person who had no existence. On its face it 
did not show that it was within the prohibited statute. 
If it had been suffered to go through the mail to 
the place to which it was addressed, it would not. 
have been called for, but have been sent to the 
Dead Letter Office, and could not have given to 
any person the prohibited information. The de- 
fendant doubtless intended to give the inhibited 
information, but the statute does not apply to a 
letter merely intended by the writer to give such 
information, but to a letter ‘* ‘ actually’ giving the 
information.’ If a letter of inquiry, seeking the 
prohibited information, had been written by an 
actual person, although under a feigned name, an 
answer in reply, giving such information, would 
present a case distinguishable, it would seem, from 
the one under consideration. 

I place my judgment in this case upon the single 
ground that the sealed letter written by the de- 
fendant, addressed to a person who had no exist- 
ance, and which, on its face, gave no information 
of the prohibited character, and which is brought 
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within the statute only by the fictitious letter of 
inquiry, written by a detective, is not the ‘giving of 
information’’ within the meaning of the statute. 
At all events, it is not certain that Congress in- 
tended to punish such an act, and, therefore, upon 
the principle above mentioned, that criminal stat- 
utes are not to be extended by judicial construc- 
tion to cases not clearly and unmistakably within 
their terms, my judgment is that this prosecution, 
on the admitted facts, can not be sustained. It is 
a case of clear moral guilt, but not of legal crim- 
inality. 

There is no legal crime committed, although the 
defendant did not know of the fact which deprived 
his act of its criminal quality. 1 Bish. Cr. Law 
(5th Ed.), Sec. 262. In this respect the case falls 
within the principle strikingly illustrated by Rex. 
vv. McDaniel, above referred to. 

In order to prevent misconception of the decis- 
ion now made, it may be proper to add that we 
only decide the narrow and single point that the 
letter, written and deposited by the defendant, did 
not give the prohibited information, and hence is 
not within the statute. It would present a differ- 
ent case for consideration if the letter, written and 
deposited by the defendant, had been capable, into 
whosesoever hands it might have fallen or come, 
of imparting the prohibited information. 

We do not decide that decoy letters can not be 
used to detect persons engaged, or suspected to be 
engaged, in violating criminal laws, but rec- 
ognize the doctrine that such letters may be so 
used. We only decide that the defendant, by his 
answer to the decoy letter, did not, under the 
special circumstances of the case, bring himself 
within the criminal prohibition of the act of Con- 
gress. 

It would also present a different case if the letter 
of inquiry had been written by some person act- 
ually seeking the prohibited information for im- 
moral purposes, although written under an assumed 
name, and the defendant had mailed such a letter 
as he actually wrote and deposited in this case. 
Congress has not, and probably can not make the 
business in which it is claimed the defendant is en- 
gaged, viz., of furnishing to whoever may apply 
therefor the means of preventing conception, to 
procure abortion, etc., illegal and punish the same; 
but the State of Missouri may do so. If the state 
has done so, and the defendant is suspected of be- 
ing engaged in the illegal business, undoubtedly 
decoy letters may be used for the purpose of dis- 
covering his violation of the law, as the cases 
above cited show. And if, in answer to a decoy 
letter, the prisoner deposits in the mail any written 
or printed card, circular, etc., which on its face 
gives information of the prohibited character, there 
is nothing in this decision which precludes us from 
holding such a case, if it should arise, to be within 
the act of Congress. On the admitted facts, I am 
of opinion, for the reasons above given, that the 
prosecution can not be maintained. 


TREAT, J., concurring: 


The questions involved in this case are extreme- 
ly difficult of solution. It is necessary to discrim- 
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inate with care, on the one hand, between the 
offense charged against the postal laws and the 
modes of proving the same, and on the other hand, 
the offense stricken at by state statutes, and the 
moral wrong and outrages implied in the vocation 
or business denounced. 

The sense of indignation against such vocation 
or conduct should not permit a violation by the 
courts of established rules of law or an unlawful 
exercise of jurisdiction, nor the countenance of 
unlawful contrivances to induce or manufacture 
crime. The postal system is designed by statute, 
for obvious reasons, to observe and enforce the 
sanctity of private correspondence. Severe pen- 
alties are denounced against all who intercept let- 
ters, etc., with a view of prying into their secrets. 
Section 3,892, Revised Statutes of the United 
States, page 763. 

Section 3,893, as amended, volume 19, page 90, 
chapter 186, under which these indictments are 
found, prohibits the ccnveyance through the mails, 
or delivery from any postoffice or by any letter- 
carrier, of any printed circular, or notice of any 
kind, giving the inhibited information direct-y or 
indirectly. It then proceeds as follows: ‘And 
any person who shall knowingly deposit, or cause 
to be deposited, for mailing or delivery any such 
non-mailable matter, and any person who shall 
knowingly take the same, or cause the same to be 
taken from the mails, for the purpose of circulat- 
ing or disposing of, or of aiding in the circulation 
or disposition of the same, shall be deemed guilty,” 
ete. 

Thus the section provides for two classes of 
offenders, viz: Those who deposit knowingly for 
mailing or delivery such non-mailable matter, and 
also those who knowingly take the same from the 
mails for the purpose stated. The various acts of 
Congress in pari materia must be considered in con- 
nection with. constitutional limitations. It is for 
preserving the purity and privacy of the postal 
service that Congress has passed the many laws to 
which reference is made; yet, if non-mailable mat- 
ter is not to be delivered, how are the contents of 
a sealed letter to be ascertained? 

It must be conceded that contrivances to induce 
crime (the contriver confederating for the purpose 
with the criminal), are most rigidly scrutinized by 
the courts, even when the contrivances are lawful 
in themselves. But when the contrivances are of 
an unlawful character, should courts not be even 
more strict? 

Again. The statute denounces the deposit of 
forbidden matter in the mails, which “ gives” 
(not which is intended or designed to give), * in- 
formation directly or indirectly,”’ etc. In this case 
the letter deposited, did not, of itself, give any 
such inhibited information; it was not addressed to 
any person in existence, and if, in the ordinary 
course of the mails, it had reached its destination, 
it would have been delivered to no one, for there 
was no one to whom to deliver, but would have 
passed to the dead-letter office. To make the let- 
ter bear an interpretation against the prohibitions 
of the statute, it is necessary to examine the same 
in connection with the fictitious or decoy letter, 
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bearing simulated post-marks, and also to say 
that the letter addressed to the fictitious person, 
could, despite section 3,892, be lawfully taken 
from the maiis after it was deposited therein and 
before it had been delivered to the person to whom 
addressed, *‘ with the design of prying into the 
business or secrets of another.” 

No case, after most diligent search, has been 
found which disposes exactly of the point under 
consideration. In my judgment, it must be settled 
in the light of elemental principles. 

No court should, even to aid in detecting a sup- 
posed offender,lend its countenance to a violation of 
positive law, or to contrivances for inducing a per- 
son tocommit acrime. Although a violation of law 
by one person, in order to detect an offender, will 
not excuse the latter or be available to him as a 
defense, yet resort to unlawful means is not to be 
encouraged. When the guilty intent to commit has 
been formed, anyone may furnish opportunities or 
even lend assistance to the criminal with the com- 
mendable purpose of exposing and punishing him. 
But no case has been found which goes beyond 
these views. There are legitimate means and 
jurisdictions where offenses can be tried and pun- 
ished, and the public weal is best subserved where 
rigid adherence thereto is enforced. 








OF THE LIABILITY OF THE MASTER TO HIS 
SERVANT FOR INJURIES SUSTAINED 
THROUGH THE NEGLIGENCE OF A FEL- 
LOW-SERVANT. I. 





Is the rule—now by repeated decisions firmly 
imbedded in the law of England, and in that of 
many of the states of the Union—which exempts 
the master from liability to his servant for injuries 
which he may sustain through the negligence or 
incompetency of a fellow-servant, engaged in the 
same common employment, embracing within the 
term ‘*common employment,” all those who are 
engaged in promoting the same ultimate object, 
no matter how distinct the departments in which 
they respectively serve—a just ora wise one? Can 
any satisfactory reason be discovered upon which 
it may be rested? 

The learned American jurist, Cooley, in his 
pamphlet upon this subject, has, perhaps, said all 
that can be urged in defense of the rule, and has 
fortified his reasoning by the citation of a multi- 
tude of decisions, many of which were rendered 
by courts everywhere made eminent by the great 
learning and ability of the judges who have pre- 
sided over them. 

All the various reasons which have ever been 
given by the courts and text-writers in support of 
this rule will be found stated, in the pamphlet re- 
ferred to, with a perspicuity characteristic of the 
author. 

In answer to the question, then, whether any 
satisfactory reason can be found for the rule, it 
will be deemed sufficient to consider those stated 
therein. 

First, then: It is said that in many cases the 
servant has better means of observing the conduct 





of his fellow-servants, and of judging of their fit- 
ness and competency than the master can have; 
and, therefore, public policy requires that the serv- 
ant shall be taught that he can not look to the 
treasures ot his principal to compensate him for 
the injuries which he may sustain through the 
fault of a fellow-servant; that the natural conse- 
quence of such teaching will be to make each serv- 
ant more watchful, more careful and observant of 
the conduct and competency of his co-employees 
than he otherwise would be, and cause him to re- 
port any short-comings to the common master, 
and that thereby the general safety of all will be 


‘best promoted. 


It appears to us that there are several answers. 
to this proposition, each of which conclusively es- 
tablishes its fallaciousness. Does not our knowl- 
edge of mankind, and our every-day experience: 
teach us that, as a general proposition at least, he 
who finds himself in a situation where he knows. 
that his life or limb may be endangered through 
the negligence or incompetency of others, the 
natural instinct of self preservation will prompt 
him to exercise such care as he can to protect 
himself? Can it be seriously contended that one- 
so situated will, by knowledge of the fact that, if 
he meet with serious accident through the fault of 
his co-employee—a broken leg or a broken back,,. 
for instance—which renders him a cripple for life, 
the law will deny him a right of action therefor as 
against the common master; or that, if he lose his- 
life, his family can expect no moneyed compensa- 
tion for their loss from his principal, he will 
thereby be led to exercise any greater degree of 
care to save his life or protect his limb than the in- 
stinct of self-preservation alone would prompt him 
to exercise? Can it be argued that the servant, 
placed in a situation of danger, measures the de- 
gree of care he will take to avert serious accident 
to himself, by his chances of receiving a compen- 
sation for his injuries, in dollars and cents, from 
his principal? It would seem that these questions. 
must be answered in the negative. How, then, is 
public policy subserved by the rule, if this be the 
reason for it? Does not public policy require just 
the opposite of this rule? Wetrust we have shown. 
that the law of self-preservation is a sufficient, and 
indeed the surest, guaranty for the conduct of the 
servant. Now, if the master be taught that, if one 
of his servants be injured without fault on his, the 
injured servant’s, part, through the negligence or 
incompetency of a fellow-servant, he, the common 
master, must respond in damages, will not the 
natural consequence of this teaching be to cause 
the master to exercise all possible vigilance in en- 
gaging his servants, to ensure a higher degree of 
care on his part, to employ none but careful and 
competent persons to serve him? Will not the 
general safety of all be thus best promoted? 

But, again, if this reason be the foundation of 
the master’s exemption. is it not most unjust and 
illogical to embrace within the term ‘ fellow- 
servants,’’ all those who are engaged in the 
same common employment, no matter how far re- 
moved from each other; no matter how distinct 
their respective departments in the common serv- 
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ice; no matter that they are so situated by reason 
of the duties assigned to them that the one has no 
opportunity whatever of observing the conduct of 
the other, or of judging of his competency, or of 
protecting himself against his fault or negligence? 
See the very able opinion rendered in the case of 
Killey v. Belcher Mining Company, by Mr. Justice 
Field of the Supreme Court of the United States, 
and Hillyer, District Judge, and reported in the 
third of Sawyer, wherein it is said that, “‘ carried to 
this extent the rule relieves the master of a respon- 
sibility which justice and policy alike require he 
should bear.”’ 


Yet this is the length to which it is carried by 
the general current of authority. For iustance, 
the switch-man in the employ of a railroad com- 
pany is held to be a fellow-servant, within the 
rule, with the station agent employed hundreds of 
miles distant; the brakesman on the train a fel- 
low-servant, not only with those employed upon 
his train, but with all the officers and men engaged 
in operating all the other trains of the company. 
Again, the miner, who delves thousands of feet be- 
low the surface, is held a fellow-servant, within the 
rule, with the engineer and all the other hands 
employed on the top. They are so situated that it 
is physically impossible for the one to be an ob- 
server of the conduct of the other, or to guard him- 
self against such other’s negligence; yet if, with- 
out personal fault, he be injured through the negli- 
gence of such other, he is told by this rule that 
though his injuries are the result of the fault of 
another, engaged in his master’s service, in ad- 
vancing his master’s interests, in whose selection 
he had no voice and over whom he had no control, 
still the common master is not answerable to him 
therefor. When he asks the reason for this rule; 
why the general maxim “ respondeat superior,” 
should not be applied, he is told, somewhat face- 
tiously, it would seem, that if he be dénied com- 
pensation from the common master in such cases, 
it will make him a more careful observer of the 
conduct of his co-employees. 

A further reason given for the rule is that of 
implied contract, and the implication is raised in 
this wise: That when I undertake to serve an em- 
ployer in any business in which I know he must 
necessarily, in order that such business may be 
conducted to a successful issue, employ many 
others to serve him in its various departments, I 
must be aware that I am liable to be injured through 
the negligence or incompetency of these other 
servants, even though the common master shall 
have exercised proper care in endeavoring to pro- 
cure careful and competent persons to serve him in 
all departments of his business. Knowing, then, 
that I will be exposed to these dangers, I must be 
presumed to have stipulated for a rate of wages 
sufficient to compensate me for such risk. By vir- 
tue of my contract, then, I become my own in- 
surer against all the ordinary perils of the em- 
ployment; that these ordinary perils are such as I 
must have foreseen I would be exposed to, among 
which, of course, is the negligence or incompe- 
tency of any other servant of the common master, 
(the master himself being without fault or negli- 





gence in employing such servants) no matter how 

far removed from me in the employment, if negli- 

gence on the part of such other servant, in the 

performance of the work assigned to him, could 

expose me to danger. W. H. D. 
(To be Continued.) 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Ottawa, June. 21, 1878.) 


Hon. JOHN SCHOLFIELD, Chief Justice. 
SIDNEY BREESE, } 
“« TT. LYLE DICKEY, 
 ~=BENJAMIN R. SHELDON, 
« PICKNEY H, WALKER. 
* JOHN M. Scott, 
‘© ALFRED M. CRalIG, 


Associate Justices. 


DAMAGES-NEGLIGENCE—INSTRUCTIONS.—This was 
an action for damages sustained by a boy in the em- 
ployment of defendant. The ground of complaint was 
that the boy being employed by defendant to do cer- 
tain work at his planing mill, not at all hazardous, was 
required: by defendant’s foreman to do other work 
which was dangerous, and in doing which the. injury 
resulted. On the trial of the case the court instructed 
the jury that if they found “ as a consequence of such 
change of employment the accident happened, and 
that the same could not have happened but for such 
change of employment, then they should find the de- 
fendant guilty.”” BREESE, J., who delivered the opin- 
ion of the court, says, that the instruction was faulty, 
because it totally ignores the. negligence of the plaint- 
iff, which might have been the real cause of the injury. 
Reversed and remanded.—Sinclair v. Berndt. 


TaxEs—ASSESSMENT—RETURN-COLLECTOR.—This 
is an appeal from the judgment of the county court 
against certain lands for taxes. The lands in question 
were returned as delinquent by the “South Park Com- 
missioners,” to the county collector, and afterwards 
were returned by the county collector as delinquent. 
Appellants insist that the return to the county collector 
is required by law to be made by the collector ap- 
pointed by the commissioners, and that a return by 
the commissioners themselves is not 3uch a return as 
is essential as a basis for a judgment against the lands. 
DICKEY, J., after citing and discussing the terms of the 
statute under which this assessment was made, says: 
“Tt is insisted in this case that inasmuch as. these 
South Park Commissioners did appoint, as their officer 
for the collection of this tax, a collector (as authorized 
by the statute) with ‘full power and authority to col - 
lect this installment of this assessment and to give all 
proper receipts therefor,’ it follows that the return to 
the county collector of lands in this regard as delin- 
quent, could only be made by this collector, who was 
the ‘ officer’ of the Park Commissioners. * * * In 
view of all the terms of the statute, we think that the 
commissioners were the proper persons to make this 
return te the county collector, and that the position of 
appellant can not be sustained.” Aflirmed.—Smith v. 
People. 


EqQuiTy—MISTAKE—SPECIFIC PERFORMANCE.—The 
nature of the suit and the question at issue is suffi- 
ciently clear from the following abstract from the 
opinion of BREESE, J., who decided the case: “It is 
not questioned that chancery can correct a mistake in 
a contract, and after reforming the contract can demand 
specific performance. It is insisted by appellant that ap- 
pellee is seeking to enforce a parol contract for the sale 
of land, inasmuch as he is obliged to resort to parol evi- 





sl i ee le Ee el, i. el ee ee a a ed ie 








THE CENTRAL LAW JOURNAL. 57 








dence to make out his case. The contract in question is a 
written contract, attended by a mistake as alleged in 
describing the land. It is quite a familiar doctrine rec- 
ognized by this and other courts, that parol evidence 
may be resorted to for such purpose. The terms of 
the contract are in writing, and no resort to parol proof 
as to them is had. The bill alleges that a written con- 
tract was entered into for the conveyance of a certain 
tract of land, but the tract was mis-described as being 
ina quarter ofa section to which the vendor had no 
title, but had title to the tract intended to be conveyed 
in another quarter of the samesection. The next 
point appellant makes is, that if the allegations in the 
bill were proper, the proof is not sufficiently clear to 
authorize a decree for a specific performance. The 
court must be satisfied such a contract has been made 
as alleged; and not only this, but after a long period 
has elapsed a court should be cautious in enforcing a 
specific performance of a contract where there is any 
real doubt about its existence and its terms. Rect- 
or v. Rector, 3 Gilm. 105.”” Reversed.— Thompson v. 
Sage. 


ASSUMPSIT—AFFIDAVIT OF MERITS. — Assumpsit 
upon a promissory note. With the declaration, plaintiff 
filed his affidavit, stating that “the above-named de- 
fendants are justly indebted to him, after allowing all 
claims and set-offs whatever in the sum of,” etc. De- 
fendants filed plea of non-assumpsit, but filed no affi- 
davit of merits. On motion of plaintiff, a rule was ob- 
tained upon defendants to file an affidavit, which not 
being done, their plea was, by the court, stricken from 
the files, and a default entered. Appellants insist that 
the affidavit of plaintiff, set forth above, was not such 
a compliance with the statute as gave him a right to 
demand of defendants an affidavit of merits. Dickry, 
J., says: “The statute provides for an affidavit to be 
filed with the declaration in such case, stating the 
amount due him from defendant after allowing to de- 
fendant ‘all his just credits, deductions and set- 
offs.’ The words of the affidavit filed in this case sub- 
stitute the phrase ‘all claims and set-offs whatever.’ 
When a plaintiff wishes to avail himself of any such 
provision he must, no doubt, show that the case is 
brought within the statute, and where any preliminary 
thing is provided by the statute to be done by the 
plaintiff in order to place defendant within the restrict- 
tions of such statute, defendant has aright to demand 
that plaintiff strictly conform to the statute himself 
(which is in derogation of the common law), before he 
can call upon defendant to be subject to its provi- 
sions.” Judgment was, however, affirmed, because 
there was nothing in the record to show tiiat the at- 
tention of the circuit court was called to the defects in 
the affidavit.— McKenzie v. Penfield. 


CONTRACT—OVER-PAYMENT — NEGLIGENCE.—This 
was an action brought to recover the price of milk, 
which had before that time been delivered from time 
to time to defendant. Defendant defends upon the 
ground that he bought milk of plaintiff at a certain 
price per can, each of which was supposed to contain 
eight gallons, and that he paid plaintiff a large amount 
of money upon that basis, and claimed a credit for 
money over-paid by mistake in supposing the cans 
contained eight gallons each, when, in fact, a part of 
them were short. On the trial, the court instructed 
the jury as follows; ‘“‘ That if yeu believe from the evi- 
dence that before or during that time he received or 
was receiving the milk of the plaintiff for which he 
now claims his set-off for shortage, the defendant 
* * * * had such notice thereof that by the exercise 
of ordinary prudence and diligence he would have 
known that plaintiff’s cans were not up to the standard 
of eight gallons, and that plaintiff had no knowledge 
of any such shortage, and that defendant with 
such notice and means of knowledge paid the plaintiff 





in full for each month’s milk without any claim for 
shortage, then he can not set-off in this action any sum 
for such shortage accruing since such notice.’’ 
DICcKEY, J., says: “ This is not the law. The contract 
under which the milk was sold was for a given price 
pergallon. It was the duty of plaintiff to see to it that 
his cans should hold the quantity which he professed 
that they held. It does not lie in his mouth to com- 
plain that defendant did not watch him with the care 
which the circumstances seemed to demand.” Re- 
versed and remanded.—Devine v. Edwards. 


DISMISSAL— PARTIES. — Plaintiff brought replevin 
against defendant for property which defendant (as 
bailiff of D and others) had seized, upon a distress 
warrant against E. After the suit had been long 
pending, a stipulation was filed that the suit 
should be dismissed, and that each party should pay 
his costs. This was si¢ned by §, the plaintiff, and 8, 
the defendant, and the case was accordingly dis- 
missed. Before the action was dismissed an attorney 
appeared for 8, the defendant, with a power of attor- 
ney from §, authorizing him to manage the suit, and 
discharging all other attorneys; and motions were made 
first by 8, the defendant, and afterwards by the plain- 
tiff to dismiss the case, without an order for the re- 
turn of the property, and without judgment for de- 
fendant for costs. Both of these motions were resisted 
by an attorney acting in the name of S, the defendant, 
but really for and in the interest of D. The court re- 
fusec to allow this to be done. Appellant insists 
that 8, defendant, being the party of record, his con- 
sent to such an order was sufficient grounds for such 
an order, and that D, not being a party to the record, 
could not properly interfere in the action. ‘ This po- 
sition is untenable,” says DickEY, J., who delivered 
the opinion. “The record showed that defendant 
was merely a bailiff of the property for D. Having 
taken upon himself that fiduciary character, he was 
bound in good faith to protect their interest so long as 
he occupied that position. It has long been the prac- 
tice of courts of law to look through the nominal par- 
ties to the rights of the real parties in interest, and 
where a necessary nominal party fails or refuses to 
use his name in prosecuting or defending a suit, courts 
of law will permit the real party in interest to use the 
name of the nominal party. It is plain that when the 
plaintiff, 8, made the stipulation in question, he knew 
the fiduciary character of S, the defendant, and knew 
that the making of the stipulation by defendant was 
an act of bad faith upon his part. The court was right 
in setting aside the order based upon that act of 
bad faith.”” Judgment affirmed.—Summner v. Sleeth. 


[Filed at Mt. Vernon Jnne 18, 1878.] 


Goops DESTROYED BY FIRE WHILE IN WARE- 
HOUSE—LIABILITY — DEFENDANTS ROAD IN HANDS 
OF TRUSTEES—EFFECT.—This was an action at law 
brought to the circuit court for the recovery of the 
value of certain goods delivered by U to the agent of 
the G. T. T. Co., to be cartied over its road, and which 
were destroyed by fire while in the depot of the com- 
pany, and before being loaded on the cars. U obtained 
judgment and the company appealed. Dickey, J. 
(abstract of opinion): The declaration contains three 
counts. The first and second are so defective that no 
recovery could be had on them. The court charged 
the jury that if the plaintiff has proven the averments 
in any one count of the declaration, they should find 
for the plaintiff. This was error, and for this the judg- 
ment must be reversed. It is claimed that the liabil- 
ijy, if any, was as warehousemen and not as common 
carriers. This position is not tenable. Although 
the goods were in the depot or warehouse, it was for 
shipment at the earliest convenience of the carrier and 
not for storage. It is also insisted no action can be 
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maintained against the corporation, because the road 
was in possession of trustees for the bondholders. 
Under the proofs the fair inference would seem to be 
that they were trustees of the corporation, as well as of 
the bondholders, and were rtnning the road to earn 
money to be applied in the payment of the debtsof the 
corporation. In such case, the trustees must be re- 
garded as the agents of the corporation, in so far as re- 
lates to the transaction of business with third persons 
Reversed and remanded.— Grand Tower Transpor- 
tation Co. v. Ullman. 


DOWER—VALUE OF PREMISES.—S, widow ofS S, de- 
ceased filed her bill inthe circuit court alleging that she 
was married to S S in 1870; that he then owned in fee 
a certain lot ih the town of Belleville; that in 1872 he 
conveyed the same to the defendants, his children; 


that she did not release her dower right; that in 1875 - 


8 S died; that the defendants refused to set apart her 
dower, and prayed that it be assigned or its value as- 

Defendants answered, admitting the ailega- 
tions of the bill, and uniting in the prayer. The proofs 
shows there were two houses on the lot at the time of 
8’s death, an old one and a new one. The value of dower 
in the old one being $58 per year, and in the new $120. 
Also that the property was conveyed to appellees for 
the purpose of dividing this and other property among 
grantor’s children, and for no valuable consideration, 
and that grantor was to enjoy the rents and profits for 
his natural life. Defendants proved under objection of 
complainant, that the new house was built by grantor 
after the execution of the deed to them. The jury 
found the annual value of the dower interest at $8, 
and complainant appeals. DICKEY, J. (abstract of 
opinion): The defendants took as purchasers and not 
as heirs, and the value of the dower is fixed by the 
value of the premises at the time of conveyance and 
not at the time of the grantor’s death. The father 
chose to give the property by deed rather than by will 
or inheritance, and must be taken to have intended the 
full. legal effect of the conveyance, It is claimed 
the proof given by defendants was not admis- 
sible under the pleadings. It would have been better 
had this defense been set up in the answer. The ob- 
jection was not made specifically on this ground. Had 
it been, the answer might have been amended and the 
objection avoided. The objection, on account of a va- 
riance, cannot be raised in this court for the first time. 
‘Wedo not decide whether or notsuch an objection would 
have been good made in the court below. Decree af- 
firmed.—Stookey v. Stookey. 


Equity — FORECLOSURE—PARTIES.— This was a 
proceeding in equity by C. A. S. and A. J S. against 
E. I. and N. W. L., her hasband, to foreclose a mort- 
gage, executed July 17, 1868, by Robert G. Moore to 
complainants, to secure the payment of certain notes 
given by Moore to the Sharps, in payment of a certain 
lot in the town of Carlyle. The decree was granted as 
prayed, and defendants appeal. The facts before this 
court are as follows: One James Wightman, owner 
of the lot, sold it to C. A. 8. 8. took possession of the 
premises and put some improvements on them. In 
July, 1868, the Sharps sold to Moore, assigning to him 
the bond of Wightman for a deed, taking two notes at 
one and two years, secured by a mortgage on the 
premises. This mortgage, being duly recorded, in 
April, 1869, Moore sold to Lucius D. Cook, assigning 
Wightman’s title bond. Inthe next July Wightman. 
upon the surrender of the bond given by him, executed 
and delivered to Cook a warranty deed to the prem- 
ises. This deed was duly recorded. Cook occupied 
the premises till October, 1872, during which time he 
paid Hubert, who had bought Moore’s notes, the note 
first due and portions of the 1. In October, 
1872, Cook conveyed the lot to appellant, Amanda E. 
Irish. The answer denies all knowledge of the bond 








given by Wightman and of the different transaction 
colleged in the bill, and alleges that Mrs. Irish pur- 
chased the lot of Cook, in good faith, for a valuable 
consideration. The points raised by appellants are: 
ist. Are the Sharps proper complainants? 2d. Can 
this mortgage, executed by Moore to the Sharps, 
be foreclosed to affect appellant’s title? The first 
point, to be of avail, should have been made below, so 
that the bill could have been amended and the cause have 
proceeded in the name of Hubert, equitable owner of 
the notes and mortgages. When such an objection, if 
made in the circuit court, can be removed, it must be 
made there. On the second point, it does not appear 
that Wightman’s bond to Cook was ever recorded. 
Nothing from Wightman, owner of the fee, appears on 
the record, but his deed to Cook. Moore’s mortgage 
to Sharp was recorded, but Moore’s name does not 
appear in the chain of title from Wightman. Had it 
been show that appellants knew Moore was in posses- 
sion when he sold to Cook, then, perhaps, a duty would 
have devolved upon them to enquire what claim Moore 
had. As it is, there is nothing to show that appellants 
were put upon inquiry as to Moore’s claim and his ex- 
cution of this mortgage. It appears that Wightman 
never declared a forfeiture though there was default 
in the payments. Moore, therefore, had such an equit- 
able estate as would pass by mortgage. His name, 
however, does not appear of record in the derange- 
ment of the title to the lot. The majority of the court. 
are of opinion that appellants are not affected by this 
mortgage; it did not lie in the regular chain of title. 
Decree reversed and remanded. Opinion by DIckEy, 
J.—Irish v. Sharp. 
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EJECTMENT—HOMESTEAD — RIGHTS OF WIDOW 
AND MINOR CHILDREN.—V., owning homestead and 
owing debts, died intestate, leaving widow and de- 
fendaut, a minor son, aged twenty years. Adminis- 
trator regularly sold the land of intestate, subject to 
homestead rights of widow and minor son, and made 
deed therefor to purchaser. After death of widow, 
and after minor had attained bis legal majority, pur- 
chaser brought ejectment against defendant, the son. 
Held, under act of March 18th, 1875 (Sess Acts 1875, 
pp. 60 and 61), homestead of intestate may be sold by 
administrator for payment of debts of deceased while 
widow is living and children are minors, and his deed 
conveys the legal title thereto, subject to rights of 
widow to occupy during life, and until children attain 
their legal majority. The object of the statute was to 
secure a home for widow and minor children; and 
sale of land subject to such homestead right could in 
no manner interfere with them in the enjoyment of 
that right. After death of widow, and after minor 
children become of age, the grantee in deed of admin- 
istrator can maintain ejectment for the homestead con- 
veyed against such children holding possession. Re- 
versed and remanded. Opinion by Henry, J.—Po- 
land v. Vesper. 


NEGLIGENCE—PROXIMATE AND REMOTE CAUSE— 
FIRE FROM SPARKS OF LOCOMOTIVE.—Sparks from de- 
fendant’s locomotive set fire to prairie along defendant’s 
line of railway, on evening of 23d of November, 1873. 
The grass being rank and dry, and wind high, fire ex- 
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tended about three miles during that evening and 
night, burning more slowly during night because wind 
had been less violent. Next morning wind arose again, 
and blew hard, as was not unusual in that country, 
(Southwest Missouri), and carried the fire some five 
miles further, whence it reached plaintiff’s farm, and 
destroyed property of plaintiff. In an action for dam- 
ages for destruction of plaintiff’s property through 
negligence of defendant’s railway: Held, that the 
facts, although somewhat novel, showed prima facie 
negligence, on part of defendant, and that the damage 
by fire must be considered as the direct and natural 
result therefrom, such as would be reasonably antici- 
pated, and that the high wind at that season of the 
year, athough aiding in the spread of the fire, was 
neither extraordinary or remarkable, and could not be 
regarded as the introduction of anew agency, so as to 
relievethe railway company from the results of the neg- 
igence of its servants in permitting the fire to escape 
from its engines. Affirmed. Opinion by NapTon, J. 
—Peoppers v. M., K. & T. Railway Co. 


TRUSTEE’S SALE—INCUMBRANCE—IMPLIED WAR- 
RANTY IN CONTRACTS OF SALE OF REAL ESTATE— 
EXECUTED CONVEYANCE WITHOUT COVENANTS.—T. 
purchased land attrustee’s sale under deed of trust, and 
exchanged same for other land with H. before receiving 
deed from.trustee. By agreement between all parties, 
trustee made conveyance direct to H., the land so con- 
veyed, at that time, being encumbered with a lien of 
unpaid taxes. H. paid the taxes, and instituted suit 
against T. to recover amount se paid. Held, 1. Upon 
agreement for sale of land, in ab of special stip- 
ulation to the contrary, vendor is considered as stipu- 
lating for a general warranty. 6 Leigh, 259; 4 B. Mon- 
roe, 528; 17 B. Monroe, 520; 3 Mich.576. While acon- 
tract for sale and purchase of real estate is still execu- 
tory by operation of law, and without any agreement 
of parties to that effect, the purchaser has a right to 
demand a title clear of defects and incumbrances. 
Rawle on Cov. 562; 5 Barn. & Adolph. 999; 1 Mees. & 
Welsb. 701; 5 Selden, 548; 3 Clark, 360. But where the 
contract is executed, and a deed made and accepted, 
containing no covenants against incumbrances, vendee 
can not maintain an action against his vendor for in- 
jury therefrom. 2. H. having paid purchase-money, 
and received a deed from trustee without such cove- 
nants, is held to have waived thereby such a deed as he 
had the right te demand, and can not recover without 
an express agreement of T. to pay the back taxes. 
Reversed and remanded. Opinion by Houeu, J.— 
Heryford v. Turner. 
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Associate Justices. 


DEDICATION OF LAND TO PUBLIC—ACCEPTANCE. 
—In order to constitute a dedication of property to the 
public, there must not only be an intention on the part 
of the owner to dedicate, but an acceptance of the 
same by the public. And where there was no affirma- 
tive act of acceptance on the part of a city, but the city 
treated the ground as private property, and made as- 
sessments on it as such, that fact was strong, if not 
conclusive evidence that the city had not accepted such 
ground as and for a public street. Opinion by Wor- 
DEN, J.— Mansur v. State. 





DEED — VARIANCE BETWEEN PREMISES AND Ha- 
BENDUM.—In the premises of a deed were the words: 
“Do hereby grant, bargain, sell and convey to the 
said A and assigns forever,” and in the habendum the 
words, “‘to be held by the said A for and during his nat- 
ural life and to S A (his now wife), if she be living at 
the death of said A, and to her heirs and assigns in fee 
simple; and if she be not living at the death of said A, 
then to the heirs and assigns of said A forever.” 
Held, that A took the land for life, and his heirs the 
fee if he should survive his wife, but if she should 
survive him the fee was to be vested in her; and the 
children of A’s wife, by a second husband, were enti- 
tled to share said land equally with the children of the 
first marriage. Opinion by WORDEN, J.—Carson et al. 
v. McCaslin. 








QUERIES AND ANSWERS. 





{In response to many requests from lawyers in all parts 
of the country, we have decided to commence again the 
publication of questions of law sent to us by subscribers. 
We propose to make this essentially a subscriber’s depart- 
ment—i. e., we shall depend, to a large extent, upon them 
to edit this column. Queries will be numbered consecu- 
tively during the year, and correspondents are requested 
to bear this in mind when sending answers. ] 


QUERIES. 

44. Ir A, BEING IN ILLINOIS, {shoot across the 
state line and mortally wound B in Missouri, and B 
goes into Iowa and dies of said wounds, where is the 
crime triable? See 7 Cent. L. J. 19. 


New Albany, Ind. A. 8. 





ANSWERS. 
No. 39. 
(7 Cent. L. J. 19.) 


It seems to me clear that the contents of the will cun 
not be proved by the testimony of witnesses detailing 
the conversations of the dead man. Where a will is 
lost or destroyed, secondary evidence is admissible the 
same as in the case of any other lost or destroyed in- 
strument. Its contents in such a case may be estab- 
lished by the testimony of a single witness who has 
read the will, and whose recollection of its contents is 
trustworthy. 1 Redfield on Wills, 3d ed., p. 348, note, 
and the cases there cited. I apprehend that the sub- 
scribing witnesses should be called if attainable, though 
they have no knowledge of the contents, to show the 
requirements.of the statute have been complied with. 
The same proof should be made with regard to the ex- 
ecution, witnessing, sanity of the testator, etc., as in 
the case where the will is produced. To hold that ev- 
idence of the conversations of the testator is sufficient 
proof of the will would defeat the object of the stat- 
utes of wills. Furthermore, such evidence is inadmis- 
sable, on the ground that itis mere hearsay. In no 
case are unsworn statements admissible to show the 
contents of a written instrument. 

Grand Rapids, Mich. JOHN MCNAMARA, 





No. 40. 
(7 Cent. L. J. 39.) 


Blackstone, Vol. II, p. 449, says: “As soon as the 
bargain is struck, the property of the goods is trans- 
ferred to the vendee, and that of the price to the ven- 
dor; but the vendee can not take the goods until he 
tenders the price agreed on. But if he tenders 
the money to the vendor and he refuses it, the 
vendee may seize the goods, or have an action against - 
the vendor for detaining them.” A gift of a personal 
chattel, to be affectual must, in general, be accompan- 
ied by a manual delivery; not so in case of a sale, 
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there may be a constructive delivery. In the hypoth- 
etical case stated in the query, when B paid.A the 
purchase price agreed on, one dollar, the bargain was 
struck. Although there was no manual delivery, the 
title to the inkstand passed to and vested in B.; and 
the subsequent refusal of A. to permit B. to take the 
same was awrongful taking the possession by A., 
and for which an action at common law of replevin 
would lie, or he could abandon the contract and sue bim 
in assumpsit for money had and received to his use and 
benefit. 8. P. 8. 
Warrensburg, Mo. 





No. 41. 
(7 Cent. L. J. 39.) 

In the case of West v. Rice, 4 Kas. 563, the court de- 
cides that “‘ when a party to an action before a justice 
applies for a continuance for thirty days, with proof by 
his own oath that he can not, for want of material tes- 
timony which he has been unable and expects to pro- 
cure, safely proceed to tria'; Held, not a matter of dis- 
cretion to grant the continuance, but error to refuse it.” 

Atchison, Kas, G. E. 8. 

[A similar answer to this query has been received 
from E., 8. & S., Little Rock, Ark.] 








NOTES. 





AN American Bar Association, says the New York 
Tribune, is about to be organized. The suggestion 
came from one of the State Bar associations, and has 
met with the approval of men like Benjamin H, Bris- 
tow (Kentucky), William M. Evarts (New York), 
George Hoadly (Ohio), Henry Hitchcock (Missouri), 
Carlton Hunt (Louisiana), Richard D. Hubbard (Con- 
necticut), Alexander R. Lawton (Georgia), Richard C. 
McMurtrie (Pennsylvania), Stanley Matthews (0 hio), 
E. J. Phelps (Vermont), John K. Porter (New York), 
Lymun Trumbull (Illinois), Charles R. Train (Massa- 
chusetts), and J. Randolph Tucker (Virginia). An in- 
formal meeting is to be held at Saratoga on the 21st 
August next, to consider the feasibility and utility of 
the projected organization. It is thought that a body 
of delegates, :epresenting the profession in all parts of 
the country, which should meetannually for a compar- 
ison of views and friendly intercourse, may be not only 
a pleasant thing for those taking part in it, but of 
great service in helping to assimilate the laws of the 
different states, in extending the benefit of true re- 
forms, and in publishing the failure of unsuccessful 
experiments in legislation. Correspondence in rela- 
tion to this matter is invited, and sbould be addressed 
to Simon E. Baldwin, New Haven, Conn. 





CONCERNING the new criminal code lately intro- 
duced into the British Parliament, and soon to become 
law, an “habitual criminal ” writes as follows: “ I re- 
joiced greatly when I read in section 82 of the bill the 
following words: ‘ An act done with intent to commit 
an offense, the commission of which in the manner 
proposed was,in fact, impossible, is not an attempt 
to commit that offense.’ Many a time, standing in my 
place at the assizes, have I raised this contentiuu. Al- 
ways has the judge overruled it. My father died in a 
convict prison, having been sentenced to penal servi- 
tude for life on a charge of attempting to murder. He 
had fired a pistol at the head of a policeman, but use- 
itessly, for the man, being a superintendent, had the 
skull of an elephant. The bullet was spoiled, but the 
policeman lives yet. My father, who was frankness 
itself, avowed his * intent to commit,’ and regretted that 
‘ the commission of it in the manner proposed was, in 
fact, impossible,’ owing, as he pointed out, to the ab- 
a0rmal and improper thickness of his adversary’s 





skull. It wasa vain contention. ‘If the bone had 
been thinner you would now be a murderer,’ said the 
judge. ‘ Do not let us argue on a hypothesis,’ said my 
father; ‘ observe rather the facts. The bone was too 
strong for my bullet; but that isnot my fault, and, 
therefore, you should not condemn me for it.’ Said 
the judge, ‘that is horrible impudence.’ Does Sir 
Fitzjames Stephen mean it tobelaw? In the mean- 
time I mourn the loss of the best of parents.” 





A SOMEWHAT humorous criticism of the preface to 
Mr. J.C. Wells’ book on “The Separate Property of 
Married Women,” which appeared in our issue of 
June 14, p. 480, brought forth the following diatribe 
from the author: 

SPRINGFIELD, ILL., June 27, 1878. 
To the Editor of the Central Law Journal: 

Will you please allow me space enough to say that if 
my work on “ The Separate Propertv of Married Wo- 
men” can not endure the pert, conceited, reckless, 
impudent and false statements of one who is capable 
of reviewing a book without ever having seen it, and 
that, too, in a spirit of intolerant bigotry and causeless 
prejudice, and is withal capable of closing up his ignor- 
ant review with a piece of slang and blackguardism un- 
precedented in the history of legal reviews, then it ought 
to die at once. This is probably the last notice the 
vandal species of critics will receive from me. I have 
neither time nor inclination to bandy words with them. 
And this note I design as a notice to this effect, rather 
than as a reply to the remarkably ready reviewer who 
does not need to see a book in order to criticise it, and 
who is plainly incompetent even to understand a pre- 
face. J. C. WELLS. 

As we entertained no ill feeling towards Mr. Wells, 
Wwe saw no reason for publishing the above; but the re- 
ceipt of the following has determined us to allow him 
to make himself as ridiculous as he desires: 

SPRINGFIELD, ILL., July 13, 1878. 
To the Editor of the Central Law Journal: 

So it seems you are dishonest enough to allow “ one 
of your contributing editors ”’ to make a foul, scandal- 
ous, blackguard assault upon me, destitute of every 
element of fairness, and of every cause of provocation, 
and then debar me from all reply inyour pages. Well, 
if you can stand to manage a journal in that style, and 
slander a stranger with no other provocation than be- 
cause he happened to write a book which may not, in all 
respects, tally with y our notions of things, go on. One 
thing is certain; the article assaulting me so causelessly 
bears its iniquity, its unfairness, its bigotry and diaboli- 
cal malice upon its face, and can do no harm with any 
fair-minded lawyers. It must be gratifying to the intol- 
erant, reckless, conceited and malicious fool who wrote 
the slander, to see the press criticisms on the book that 
he can condemn soglibly without a hearing. You had 
better advise your hot-headed ** contributing editor ” to 
be still, and not advertise himself any further. In the 
main, the legal profession are fair and candid, and will 
think about as much of him as of a scurrilous judge 
who will both prejudge a cause and abuse the suitor, 
as Lord Jeffries used to do, who na your contributing 
editor seems to follow closely as a model, only he has 
not Jeffries’ ability, except in low blackguardism, in 
which, doubtless, he excels the notorious and infamous 
judge whose blackened character stands out on the 
page of judicial history as a synonym of all that is 
unjust and vile. J. C. WELLS. 

We will make no comment upon these performances. 
The book in question was not sent to us for review, 
and we are, therefore, in total ignorance of its merits, 
whatever they may be. But we would hazard the opinion 
that the writer of such letters as these must be very 
poorly qualified to undertake the discussion of subjects 
which require, in their treatment, something more 
than caloric and vituperation. 








